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PREFACE 


Committee is beginning a comprehensive survey of 

American business management and ownership, it is 
particularly appropriate to publish this volume on “ Monopoly 
and Competition in Industry and Labor ”. 

In the United States fear of monopoly has been perennial. 
It aroused hostility to the fiscal and economic policies of 
Alexander Hamilton and sent many voters into the ranks of 
the Jeffersonian Republicans. ‘‘ Anti-monopoly ” became an 
effective shibboleth of the Jacksonians, so effective that it was 
revived a generation later in the successful campaign for govern- 
mental regulation of business enterprise. More recently it has 
been a driving force behind the demand for enforcement of 
anti-trust legislation. The views presented in these pages may 
serve to delineate varying aspects of a challenging problem 
which has been often discussed with vehemence, but seldom 
defined with precision. 

The papers here printed constitute the formal program of 
the Fifty-eighth Annual Meeting of the Academy of Political 
Science held at the Hotel Astor in New York City on November 
9, 1938. The Academy is grateful to the speakers, who 
generously responded to the invitation to participate, and to 
the Committee on Program and Arrangements, the membership 
of which is here recorded: Robert M. Maclver (Chairman), 
Miss Ethel Warner (Director), Frank Altschul, Arthur A. 
Ballantine, Henry Bruere, W. Randolph Burgess, Nicholas 
Murray Butler, Frederic R. Coudert, F. Trubee Davison, Leon 
Fraser, Thomas W. Lamont, Roswell C. McCrea, Wesley C. 
Mitchell, Shepard Morgan, William L. Ransom, George A. 
Sloan, Gerard Swope, John H. Williams, Owen D. Young. 


A T the moment when the Temporary National Economic 
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PART I 


MONOPOLISTIC TENDENCIES AND THEIR 
CONSEQUENCES 


INTRODUCTION * 


WESLEY C. MITCHELL, Presiding 


Professor of Economics, Columbia University 
Director, National Bureau of Economic Research 
President of The Academy of Political Science 


HE Academy of Political Science is opening its fifty- 
‘} eighth annual meeting. No words of mine are re- 
quired to emphasize the importance of the topic under 
consideration this morning, this afternoon and this evening: 
“Monopoly and Competition in Industry and Labor”. 

The morning session is devoted to “‘ Monopolistic Tenden- 
cies and Their Consequences ’”’, a subject which will be dis- 
cussed by a distinguished group of economists. It is no more 
necessary that I should occupy the time of this session by 
dilating upon the distinction of our several speakers, than it 
is that I should undertake to explain the importance of the 
topic; so, without more ado, let me introduce the first speaker, 
Professor John Maurice Clark, Professor of Economics, Co- 
lumbia University, who will treat ‘‘ Monopolistic Tendencies, 
Their Character and Consequences”. Professor Clark! 


* Opening remarks at the First Session of the Annual Meeting. 
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MONOPOLISTIC TENDENCIES, THEIR CHARACTER 
AND CONSEQUENCES? 


JOHN MAURICE CLARK 


Professor of Economics, Columbia University 


T is obviously impossible, in a twenty-minute talk, to cover 
this huge subject adequately. I shall accordingly try, 
as Mr. Berle did in his much-discussed memorandum to 

certain members of the Temporary National Economic Com- 
mittee, to achieve something of a perspective, and to say a few 
of the important things that seem to need saying. 

In the first place, the conception of monopoly does not 
apply exclusively to large-scale business, nor exclusively to 
business as a whole. As the title of this series of meetings 
indicates, it is equally applicable in the field of labor. In 
fact, in proportion as labor-income absorbs a larger fraction 
of the consumer’s dollar, in the aggregate, than capital-income 
(including net profits of business enterprise), it would logi- 
cally appear that any monopolistic tendencies which may 
appear in the labor field are likely to be, by just that much, 
more important than similar tendencies in the field of business 
enterprise itself. It seems clear that in our official attitudes 
toward competition and toward restrictions on competition, we 
have a double standard, and are not applying the same tests 
to labor and to business. Different conditions may justify 
different policies; but it seems clear that any such double 
standard, if it is applied, should be required to square itself 
with underlying criteria which are not double, but are equal, 


1 It is an important principle that an economist speaking on a controversial 
subject should reveal any affiliations with interested parties. Having taken 
part in an N.R.A. study of the steel basing-point system, I was later en- 
gaged by the cement institute to take part in an impartial study of their 
basing-point system. As a sequel to this, I am now consulting with defense 
counsel in the Federal Trade Commission’s pending complaint against the 
basing-point system in cement, with the understanding that my speaking and 
writing are entirely unrestricted. 

If I did not conceive that I could still speak on the subject of monopolistic 
tendencies as impartially and objectively as an economist should, I should not 
speak at all. Whether I have succeeded, the audience must judge. 
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objective and impartial. I doubt very much whether our pre- 
vailing standards have been subjected adequately to any such 
objective and impartial criteria. The purchasing-power theory, 
applied to the doctrine of high wages, may be a partial an- 
swer, but only a partial one. The limits of its validity have 
not been determined with the hard-headedness which was 
once supposed to be the distinctive contribution of economists 
to’such questions. 

Another field in which monopolistic tendencies might well 
be studied is that of our greatest “natural monopoly”: 
namely, government. What are the fields within which its 
monopoly position is properly exclusive, what are the limita- 
tions on its monopoly position, what are the proper fields of 
concurrent action by government and private agencies, and 
what are the standards of “ fair competition” that should be 
set up in these areas of concurrent action? One could specu- 
late long on these questions, did time permit. As to our forms 
of political competition for the control of government, it would 
be not only interesting but instructive to consider what would 
be the results if we were to apply to political contests some of 
the standards of fair competition which are being worked out 
in the field of business. ; 

We have pure-food laws: what would happen if we applied 
standards of pure food for political thought, not to mention 
honest labeling of political proprietary remedies, or require- 
ments that they be not labeled cures when they are in fact 
palliatives? What of pure fabrics for the texture of political 
measures, or of standards of truth in political advertising? 
What of the standard which says it is unfair competition to 
concentrate a discriminatory selling campaign in the limited 
area in which a small independent competitor operates? The 
attaching of premiums to the sale of a commodity is suspect; 
what of its political counterpart of irrelevant premiums, in the 
form of patronage or what not, attached to the sale of a politi- 
cal commodity? What of many other similar parallels? 

I am not advocating radical measures in this field. Unfair 
competition and semi-monopolistic marketing advantages here 
will not be soon done away with. I merely mention it as a 
part of the general] perspective within which we must try to 
see the more special problem of monopolistic tendencies in the 
field of business. 
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When “ trusts” first became a problem, the foreground was 
occupied by the building up of great consolidated organiza- 
tions, able to charge prices yielding high monopoly profits, 
They grew largely by methods of unfair and predatory com- 
petition by which smaller rivals were extinguished, the original 
Standard Oil Company standing as the typical case. With 
them went pooling agreements, also used to raise prices in- 
ordinately, though such unduly grasping policies brought their 
own punishment in the form of new enterprises which had to 
be included or bought up. With the coming of the United 
States Steel Corporation, the type shifted to price leadership, 
with “ live and let live” forms of competition, and a tendency 
to stabilize prices at what the leaders of the market thought 
of as moderate and justifiable levels. Then came the growth 
of trade associations, tending to crystallize existing trade prac- 
tices and to develop new ones; for example, open price sys- 
tems, which are now on the border line of legality. Along 
with this went the classifying of dealers and the protection of 
customary dealers’ margins. 

Large single organizations did not cease to grow. There 
were mergers, stopping for the most part far short of the 
degree of unified control achieved by the original Standard 
Oil Company (the aluminum industry is a different type), 
but reducing the number of competing units and placing a 
few large ones in what we call a “ dominant position ’’—what- 
ever that may mean. Beyond the limits of corporate units lay 
a field of interlocking relationships of personal stock owner- 
ship, the effects of which remain to be adequately assessed. 
The problem today, however, centers in what we may call 
“imperfect competition ” rather than outright monopoly; and 
this arises partly from the automatic effects of a reduced 
number of significant competitors, and partly from price leader- 
ship and various other trade practices, which do not extinguish 
competition but tend to canalize it into “live and let live” 
forms. This is the outstanding and distinctive feature of the 
present phase of ghe problem. Its immediate economic effects 
center in the protection of what business regards as a moderate 
and reasonable rate of return, and various degrees of stabilizing 
effect on prices. 
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There are, of course, other phases. Devices for limiting 
the scope and effect of competition display surprising variety 
and ingenuity, and some of them are carried on by governing 
bodies themselves. One might mention the following, as ex- 
amples: (1) state government purchases limited to producers 
within the state; (2) milk inspection districts, set up in the 
interest of public health, but which have the effect of limiting 
the area which is allowed to serve a given city; (3) inspec- 
tions and inspection fees on goods crossing state lines which 
are, in effect, discriminatory, though outright discriminatory 
fees would be unconstitutional in principle; (4) protection of 
the existing wasteful system of retail distribution against com- 
petitive cutting of margins, or against more efficient and more 
direct methods of selling, or more economical systems of mer- 
cantile distribution. Here a possible dilemma arises. It may 
be claimed that the independent retailer must be protected 
against the competition of the chain store, because otherwise 
the chain store will grow into a monopoly. This claim cer- 
tainly deserves examination, but it should not be accepted as 
true without scrutiny. It would seem to be an open question 
which condition is more truly competitive: eight independent 
retailers competing in the old way, or two chain stores and 
three surviving independents who have been forced to adopt 
more efficient methods in order to survive. There may be un- 
fair elements in this latter competition which should be re- 
moved; but if we protect the independent, not by removing 
unfairness but by laying discriminatory burdens on the chain 
store, I suggest that we should be clear as to what we are 
doing, and why. And I suggest that the force behind the 
drive for discriminatory measures against the chain store is 
not so much that it is monopolistic, as (a) that it is large, 
and (b) that its profits go to non-residents. In other words, 
the opposition embodies the principle of the local protective 
tariff, which is an anti-competitive principle. Possibly the 
opposition is justified when all effects are taken into account. 
I would not prejudge that question; but I would wish to get 
the issues clear. 

Let us return to the general subject of imperfect competition 
as the characteristic modern form of the problem of monopoly. 
It is often thought to be something new, resulting from the 
recent growth of large-scale capitalistic industry. On this I 
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beg leave to register a doubt. It is newly discovered by eco- 
nomic theorists, but that proves nothing.* Economic theorists 
are notorious (or deserve to be) for ignoring, or at least leav- 
ing out of their theoretical systems, facts which have been 
under their noses for generations. So far as it is a matter of 
the large size and small number of competitors, that is relative 
to the size of the market area. Four small producers in a 
small market area, limited by poor communications, might 
naturally be expected to show very similar results to four large 
producers in a large market area with good communications. 
As to the old-fashioned local grist mill or iron foundry or 
general store, it seems highly likely that, if the facts were 
fully known, they earned on the average higher rates of profits, 
and displayed on the average greater stability of prices, than 
the modern large corporation about whose imperfect compe- 
tition we are so much concerned. 

As to stability of prices, the recent writings of Mr. Gardiner 
Means have suggested a standard of judgment which appears 
to require very material modification before it can be used as 
a criterion to guide public policy. He has shown that prices 
fall roughly into two groups: one in which fluctuations of 
price are greater than fluctuations of output, and one in which 
they are less. But the former group consists for the most 
part of agricultural products, for which the demand does not 
fluctuate heavily from times of general business prosperity to 
times of depression. If we compare them with durable capital 
goods, the demand for which may fall off by one-half or 
two-thirds in a severe depression, it appears out of the ques- 
tion that the prices of the durable goods should fall by more 
than the output does. That would bring them far below cost, 
and bankrupt every producer. These prices should be flexible. 
There seems to be no good reason for questioning that con- 
clusion, in an economy such as ours; but the standard of de- 
sirable flexibility remains to be worked out. 

Yet after all doubtful propositions have been duly deflated, 
something substantial remains. It is probably true that im- 
perfect competition, while not a new thing, is a problem of 
new and increasingly serious import for our present economic 


1 This, of course, is true only as concerns the attention paid to it. Cournot 
made beginnings at analysis of the problem a century ago, but they were 
long neglected. 
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society. It seems probable that this is true because our present 
economy is increasingly vulnerable to disturbances, and is more 
than ever before in need of all the competitive flexibility it 
can muster as a means of adjusting itself. The prospect of 
developing into an economy of stabilized prices and restricted 
output is probably a greater threat to true economic stability 
than it has ever been before. We used to say: “ High profits 
are unjust, monopoly will slow down progress, more even dis- 
tribution of incomes is desirable.” Now we say: “Low profits 
and a more even distribution of incomes are probably neces- 
sary to make possible a free flow of goods and keep the system 
from falling into chronic paralysis and possible ultimate col- 
lapse.” The matter is growing more urgent, and we cannot 
afford not to take it seriously. What should we do about it? 

Our present policy is many-sided and admittedly far from 
unified. Some prices are thought to be too low and possibly 
too flexible, and we are trying to raise them. This applies to 
agricultural products and coal, with possible applications in 
the field of motor transport and elsewhere. Other prices are 
thought to be too high and too stable, mainly in the field of 
large-scale industry where imperfect competition is prominent, 
yet resale price-maintenance is also being promoted. Our 
double standard is not unified and brought into inner consis- 
tency by any adequate underlying criteria. Are such criteria 
available? 

Do we want unrestricted competition everywhere? It seems 
clearly evident from our policy that we do not. Where un- 
restricted competition is most in evidence— and perhaps in 
some quarters where it is not—-we are publicly promoting 
restriction. Elsewhere we are following the opposite policy. 
A rational unifying standard might be based on a very gen- 
eral conception of the kind of results that have been supposed 
to follow from “normal” competition. This is that prices 
tend, on the average of good and bad times, to cover the costs 
of a “representative firm”, including a return adequate to 
attract the requisite capital; and that they are flexible, being 
above this level in good times and below it in bad times. I 
shall not introduce here the refinements as to so-called “ per- 
fect competition”, elaborated by recent theorists; partly be- 
cause their full implications for policy remain to be worked 
out. 
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The above result requires ideal conditions. Actually, un- 
restricted competition often drives prices below this level in 
good and bad times alike, while some forms of imperfect com- 
petition may push them above it, especially by limiting declines 
in bad times, and unduly restrict flexibility. But not all forms 
of imperfect competition necessarily work in this way. I have 
recently had occasion to analyze one proposed form of com- 
petition which clearly belonged in the “ imperfect” class, and 
the natural tendency of which was to drive prices to a level 
which, while above “‘ marginal ”’ cost, in the sense of the added 
cost of added output to a plant with unused capacity, would 
be quite far below average cost. In other words, it would be 
a form of “ cutthroat competition”. Some forms of imperfect 
competition can have this kind of result. 

Moreover, the result depends, not simply on the form of 
competitive practices, but also on the underlying conditions of 
the industry itself. For example, it appears that the results 
of an open-price system may be to raise prices or to lower 
them, depending on the industry to which it is applied. 
Brands and differences of quality between competing producers 
are spoken of as elements of “ partial monopoly ”’, yet if pro- 
ducers are few and large, the quality product may show on 
the whole healthier competitive conditions than the standard- 
ized product, since in the latter case a reduction of price by 
one producer is sure to be promptly met by his rivals. The 
producer comes to expect this, and competition in prices tends 
to a sort of stalemate. 

Perfect competition is an impossible abstraction, and imper- 
fect competition is inevitable, on account of the unavoidable 
characteristics of industrial production, regardless of the forms 
of trade practice within which actual competition is canalized; 
but, if due account is taken of the unavoidable conditions, the 
forms of trade practice may make a very important difference 
to the result. All these facts have a bearing on the choice of 
a policy. 

The kind of policy which is indicated seems to be, not a 
laissez-faire acquiescence in any and all forms of trade prac- 
tice which industry may evolve, and not an indiscriminate 
condemnation of all forms of canalized or restricted or “ im- 
perfect” competition, regardless of whether the competition 
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that is restricted is of the cutthroat variety or not. What 
seems to be called for is a realistic control of trade practices 
which should not simply prohibit unduly restrictive forms, but 
should assume constructive responsibility for working out for 
each industry, where unduly restrictive forms are found, the 
form which, in that industry, bids fair to give the nearest 
practicable approach to the results of “ normal” competition. 
This should be done with as much coéperation as can be secured 
from the industry in question. It cannot be done by merely 
bombing at existing trade practices with negative “ cease and 
desist” orders and letting the fragments fall where they may. 
Bombing may at times be necessary, but the rebuilding that 
follows is the more important thing. 

And industry, on its side, if it realizes its own long-run 
interests, will have plenty of reason for codperating, even to 
the point of loyally accepting and carrying out trade-practice 
rules which afford it less protection against so-called destruc- 
tive competition than it now thinks it legitimately needs. 
Whether industry will be brought to realize all that this im- 
plies is, unfortunately, a doubtful question; but industry, like 
the rest of us, needs first and foremost an economic system 
that will go on working. It is becoming evident, not only that 
unduly stable prices tend to aggravate depressions, but also 
that there is a limit to the aggregate capital overhead which 
the industrial system as a whole can carry without being over- 
loaded and ceasing to work. Not merely swollen rates of 
profits, but moderate rates on a swollen structure of genuine 
investment, may overload the system and bring about partial 
paralysis. 

I believe, though I cannot prove, that capital must in the 
future adjust itself to a lower rate of return than it now con- 
siders reasonable, and to degrees of competition which it now 
considers unduly severe, or paralysis will follow, and capital 
will suffer along with all other interests. To put it the other 
way around, I believe, though I cannot prove, that if business 
gains the power, through imperfect competition or otherwise, 
to protect what it sincerely regards by customary standards as 
a moderate and fair rate of return, and is not restrained from 


exercising that power, the result is very likely to be economic 
suicide. 
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REMARKS BY THE CHAIRMAN 


PRESIDENT MITCHELL: The second paper, “‘ Monopolistic Practices 
and the Price Structure ”’, will be presented by Dr. Edwin G. Nourse, 
Director of the Institute of Economics, Brookings Institution. 
Dr. Nourse! 
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MONOPOLISTIC PRACTICES AND THE PRICE 
STRUCTURE 


EDWIN G. NOURSE 


Director, Institute of Economics, Brookings Institution 


own, suggested to them by the Program Committee. 

Taken together, therefore, they may perhaps be looked 
upon as outlining the monopoly problem as the committee 
conceives it, giving a framework of hypothesis which indi- 
vidual speakers might attempt to support or to refute. The 
bones in this skeleton of thought include such words or phrases 
as big business, corporate policies, concentration, trade re- 
straint, economic power, monopolistic practices, government 
regulation, proper control. The hypothesis which these words, 
used in the general topics and in the individual titles on the 
program, suggest to my mind would run something as follows. 
Modern industry by organizing in big business units, corporate 
in form, has taken on a distinctive new function of policy- 
making. These policies express themselves primarily in terms 
of prices, their effects are bad, and government must intervene 
more aggressively to protect the public interest. 

Professor Clark’s remarks began the process of putting flesh 
on these bare bones. I fully concur in his view that the prob- 
lem we have to deal with is not outright monopoly but various 
forms of “imperfect competition”, though I believe that 
“ monopolistic competition ” is a much better phrase to describe 
our present situation, in which elements of competition and 
elements of control are actively blended. I shall attempt to 
move the analysis one step forward by facing the question of 
what industrial management does with the power which it has 
to influence the prices of industrial products. 

I am disposed to permit myself only two broad generaliza- 
tions by way of answer to this query. On the basis of my 
studies in this field and my examination of those made by 
others, my first generalization would be that executives, upon 
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finding themselves in the possession of a substantial measure 
of jurisdiction over prices, ordinarily act like human beings, 
with all the dumbness, all the cleverness, all the ‘ cussedness ”, 
and all the vision which that phrase implies. If I read the 
record correctly, they have shown themselves greedy, short- 
sighted, and naive as to the nature of the economic process, 
and the role of price therein, to a degree which almost passes 
belief. On the other hand, there have been manifestations of 
farsightedness, business astuteness, and social consciousness 
which must command admiration and engender confidence. 

As a slight elaboration of my first generalization, I might 
venture the thought that business men, turned loose in the rich 
field of price experimentation, have not only acted like human 
beings, but have acted like that particular species of the genus 
known as Americans. That is, they have displayed all the in- 
genuity which is supposed to distinguish our people. Rapidly 
and persistently, they have developed a great array of devices 
through which to apply such controls as they could acquire to 
such ends as they conceived to be desirable. Some of them 
have conceived pricing to be a mechanical process, with growth 
in size conferring proportionate power, which, through mechan- 
isms as simple as Archimedes’ lever, could be used to force 
prices up in some pro tanto relationship and maintain them at 
this level. Some have manifested a belief that pricing could 
be reduced to a simple cause and effect sequence and prices 
be made scientifically on a cost-plus basis that would guarantee 
profits. Others have approached pricing not as a science but 
as an art, in which success depended on the shrewdest intuition 
as to just what the traffic would bear and never taking less. 

The devices, through which these general types of experi- 
mentation have been worked out, have given us a wide variety 
of monopolistic practices, such as classification of buyers, bas- 
ing points, quantity discounts, zone or regional prices, base- 
and-surplus plans, market quotas, resale price maintenance, 
freight absorptions, advertising allowances, open price systems, 
and scores of others. To make these monopolistic practices at 
all manageable for a brief discussion, they must be grouped 
under a few heads. I shall speak of them, therefore, only in 
four categories widely used in discussions of the monopoly 
problem: namely, price leadership, sharing the market, price 
stabilization, and price discrimination. 
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No doubt you will be struck, as I have been, by the mildness 
of these terms. Three of them employ words of pleasing rather 
than sinister import. Leadership is the rdle of the hero and 
the pioneer, sharing is the act of the generous, and stabiliza- 
tion the hope of all of us in the turmoil of an unsettled world. 
Discrimination alone of these four monopolistic practices seems 
at first sound to carry a note of opprobrium; but in its other 
sense, a nice discrimination between price situations, and a 
dealing with each so as to evoke fully its constructive possi- 
bilities, is a thing for which society may well applaud the 
business executive rather than castigate him or seek to curb 
his actions. Let us look further, then, at the potentialities for 
both good and evil which reside in these four types of monopo- 
listic practices. 

Unquestionably we have ample evidence that corporate ex- 
ecutives in a position of power have exercised price leadership 
to advance prices over any necessary relationship to cost, en- 
joying wide profit margins while “holding the umbrella” 
over smaller producers; but this is not the whole story of price 
leadership. Probably no one would deny that for some years 
back certain chain-store and mail-order concerns have exer- 
cised price leadership in the distribution field, with important 
results on manufactures. Has this leadership been directed 
toward higher prices or lower? Ford’s price leadership in 
the automobile field and Firestone’s in tires certainly meant 
lower prices. This individual dominion has now given place 
to a sort of rotating leadership, as large rivals have sought to 
outdo the pioneer leader in price reduction, quality improve- 
ment, and greater service to consumers. The steel industry 
under Big Steel’s leadership long followed the Gary thesis of 
friendly competition, or “live and let live.” But there are 
suggestions in the current picture that this “ donkey race” 
may soon be transformed into a more sportsmanlike event, in 
which no jockeys “ pull” their mounts. If the management 
of United States Steel decides that 60 per cent of capacity is 
not the point at which to throttle down operations by price 
advances, the public may soon be treated to a real test of just 
how cheaply steel can be supplied under conditions of capacity 
operation employing the most efficient techniques. This would 
turn the practice of price leadership in the steel industry to a 
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constructive purpose similar to the socially useful kind of price 
leadership which has appeared in other important industries. 

This brings us to the second great type of monopolistic 
practices, namely, price stabilization. We admit at once that 
reduction in the flexibility of the price structure may be a 
direct consequence of the acquisition of some degree of monopo- 
listic control; but the motives dictating a course of price sta- 
bilization and the results flowing from different applications 
of the principle seem to be widely disparate. Thus, for ex- 
ample, prices may be held at a fixed level, volume of sales 
be permitted to adjust to this level, and scale of operations be 
promptly curtailed in step with any contracting of market 
absorption. On the other hand, we see a certain very strongly 
entrenched corporation starting from a policy of sustained use 
of plant and employment of labor, coupling this with a highly 
stable price schedule, accumulating large inventories during 
periods of slack buying, and feeding these reserves to the 
market when business is active. This raises the question 
whether, in an industrial society characterized by monopolistic 
competition, such practices might not be generalized to the 
point where they would constitute a preventive of cyclical 
swings beyond such as derive from seasonal, technological, or 
other adventitious changes. Might such an inflexibility of 
prices be more useful than price flexibility employed as a 
remedy for disturbances which had already attained consider- 
able proportions—in part, at least, resulting from prices which 
had been pushed too high by unrestrained competition ? 

Our third type of monopolistic practices shows the same 
Janus-like character as its predecessors, facing toward both 
good and evil. I shall mention merely one—perhaps the most 
notorious—of the ways of sharing a market, namely, basing- 
point practices. This illustrates admirably the way in which 
monopolistic power may be used by relatively small groups to 
make themselves arbiters of a given phase of industrial de- 
velopment. The basing-point practice tends strongly to reserve 
the larger part of the market for concerns already established 
and to check decentralization of the industry or its migration 
to new centers of operation. The executives, who apply this 
practice, thus take on the character of economic planners 
within their particular sector of the economy. The question, 
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therefore, becomes one of how wise or socially desirable this 
de facto planning is. 

The mere fact that basing-point pricing affords some pro- 
tection to producers in one area, and somewhat retards de- 
velopment in another area, is not enough to damn the practice 
without reservation. The whole concept of social planning is 
based upon a similar principle, some restraint upon the process 
of economic expansion and migration being conceived as so- 
cially useful when it permits the orderly liquidation of old 
situations in step with the most sound and economical develop- 
ment of new ones. It may be remembered, for example, that 
in the early days, railroads used their monopolistic power to 
become the arbiters of our geographical expansion, with rate 
differentials in favor of the new area, regardless of its effect 
upon the functioning of the economic system in older areas. 
The long-and-short-haul clause in the Interstate Commerce 
Act was an expression of the view that this was not the best 
public policy. 

Or, let us take a different type of illustration. Obviously, 
the strict and permanent adherence to “ Pittsburgh-plus’”’, as 
a basing-point system, would be quite a different matter from 
what has actually worked out in this field, with new basing 
points added at seven times from 1921 to 1938, until there are 
now a total of forty-eight. No doubt this progress toward 
gradual liberalization of the pricing base has been due in 
considerable part to the impinging of technological and other 
competitive factors within the whole field of the metallurgical 
industries, and has been accelerated also by the proddings of 
public opinion. All this, however, is comprehended within 
the term monopolistic competition as we know it today. All 
that I am suggesing is that a considerable concentration of 
power and responsibility, even in private hands, may make, in 
greater or less degree, for that unified view of industrial strat- 
egy which takes on the character of true economic planning. 

Finally, we come to the fourth category, price discrimina- 
tion. This practice retains the evil smell of the worst phase 
of monopolistic predation, when rebates, price concessions and 
concealed favors created differentials in favor of the strong 
and powerful, or when price discrimination was the method 
by which the concern of great financial resources ruined its 
weaker rival as a preliminary to taking over his business or 
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his territory. But this should not blind us to the fact that the 
power to adjust complicated price schedules may also permit 
of using price differentiations, essentially discriminatory in 
character, to expand the market, enhance the range of con- 
sumer satisfaction, and maintain or accelerate the tempo of 
business activity. Since the whole question of computation, 
imputation and allocation of costs is so much a matter of 
accounting technique swayed by personal predilections, the 
standard against which we measure prices to determine whether 
or not they are discriminatory as between commodities or 
groups of consumers is vague and shadowy in the extreme. 
The only point I wish to make is that executives endowed 
with a significant measure of price jurisdiction have a power, 
of which they have made interesting experimental uses in the 
direction of fitting the price structure to the income structure, 
so that the stratification of price, instead of creating advan- 
tages for the rich and powerful, has ministered to the needs 
of the poor and weak, to the stimulation of business and to 
the enlargement of the volume of employment. 


In these hasty suggestions about issues of the widest im- 
port, I have simply tried to emphasize the fact that when the 
big corporate executive acquires a measure of price jurisdic- 
tion, he becomes a positive factor in the evolution of our 
economic system. While he works within the setting of great 
economic forces, their operation is by no means automatic in 
the sense contemplated by our theories of competitive price. 
The ways in which he uses this power and the devices which 
he develops for applying it will depend on his understanding 
of the nature of economic processes and how they work and 
on the objectives which he thinks it desirable to attain. 

If anyone in this audience expected me to attempt to show 
a definite correlation between size, monopolistic position or 
given price practices, on the one hand, and the price relation- 
ships between commodities or classes of commodities —in a 
word, the price structure — on the other, he must by now be 
aware of how completely I have failed him. Because of the 
duality of basic price philosophies on the part of those who 
are endowed with price jurisdiction and the infinite shadings 
of intermediate positions, the nature of these relationships is 
bound to be indeterminate. 
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This leads me—in conclusion—to my second generalization. 
I see hope that the practices of monopolistic competition, as 
we know them today, are moving away from the deplorable 
state which obtained in the decade and a half before the World 
War and in the eighties of the preceding century, and toward 
a sounder, more enlightened and more constructive era. I base 
this hope — and a certain tempered confidence — upon three 
factors: (1) the sharpening of inter-commodity and even inter- 
industry competition through the technological possibilities 
created in a world of applied science; (2) the broadening and 
deepening of the economic wisdom of executives;* and (3) 
the very growth of large-scale business which confers on such 
concerns an institutional character whose wide range of in- 
terests and permanence of life emphasize the underlying har- 
mony between great corporate interest and public welfare. 

This process of development toward mature and sound use 
of monopolistic powers has not been completed. In view of 
the extreme youth of the big business movement, it is to be 
regarded as only in its beginnings. While monopolistic situa- 
tions have been present in the economic life of man at least 
back to the time when Abraham and Lot divided the livestock 
business between Canaan and the valley of the Jordan, the 
problem of corporate concentration of power as we are con- 
sidering it relates primarily to a period of only about fifty 
years. That is a relatively short time within which to work 
out the elaborate experiments and complex generalizations 
necessary to an understanding of what actions produce what 
results, of what in the broader economic and social sense will 
work and what will not. 

But gradually the idea that price jurisdiction could and 
would be used primarily for the promotion of short-run acquisi- 
tive ends has been pushed into the background. This was not, 
I think, primarily because “ original sin” disappeared from 


1 The lusty use of unaccustomed powers by early corporate executives to 
the single end of greatest personal acquisition over the short run have shown 
the limitations of such a policy. In a new generation, corporate executives 
are approaching their task with greater emphasis on professional skill and 
constant study as the prerequisite to the making of prices that “ will work”. 
They are concerned to erect a business structure that will stand up instead 
of falling down upon their own heads or the heads of their successors in 
office or, in its broader and longer consequences, the heads of their children. 
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the make-up of the business community, but largely because 
of growth in understanding. The bigger big business men, 
the more perspicacious or better educated business executives, 
are coming to perceive that, while such a course might promote 
the short-run interests of a business buccaneer, they definitely 
stand in the way of the comprehensive and continuing process 
of growth throughout the business system on which the deep 
and sustained prosperity of a system of free business enter- 
prise must ultimately rest. 

Just as the business situation is not characterized either by 
pure monopoly or by pure and perfect competition, so the 
practices of monopolistic competitors were not compounded of 
all of the darkest shades or of complete blackness in the days 
of the eighties or the decade around the turn of the century, 
nor have they come entirely to rosy hues or pure light today. 
But I do submit that a widespread type of corporate adminis- 
tration today, embracing men in the most progressive and re- 
spected executive positions, is turning its attention to ways 
of utilizing price jurisdiction which will build business broadly 
and soundly because making it contribute in the largest way 
to the service of society. 

Arthur Burns, in his despairing and desperate book on 
The Decline of Competition, asserts that: ‘‘ Competitive capi- 
talism was given a protracted and thorough trial in the United 
States after the Civil War.” In fact, two or even three decades 
are a very short period in the process of economic evolution. 
Only a superficial scratching of the possibilities in the use of 
competitive capitalism had taken place before the coming of 
the World War. Since 1920, a new and promising epoch of 
experimentation along quite different lines has been opening 
up. If the better possibilities of these newer devices of monop- 
olistic competition are to be worked out to their full value 
and applied with the finesse which is necessary to promote 
the healthy functioning of a system of free enterprise, with 
only its necessary complement of government participation, 
much remains to be done. Instead of throwing up our hands 
in despair, professional executives and professional economists 
should join in the intensive study of the numerous constituent 
problems of this type of price-making. 
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REMARKS BY THE CHAIRMAN 


PRESIDENT MITCHELL: The third paper on the program, “ Cor- 
porate Price Policies as a Factor in the Recent Business Recession”, 
will be presented by Sumner H. Slichter, Professor of Business 
Economics, Harvard University. Professor Slichter! 
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CORPORATE PRICE POLICIES AS A FACTOR 
IN THE RECENT BUSINESS RECESSION 


SUMNER H. SLICHTER 
Professor of Business Economics, Harvard University 

N analyzing the effect of corporate price policies upon the 
\ downturn of 1937, I shall consider three principal groups 
of prices: (1) retail; (2) capital goods; and (3) resi- 
dential building. Attention will be focused in the main upon 
the period between May 1936, when the rise in raw materials 
began, and April 1937, when the drop in new orders com- 
menced. To some extent, however, it will be important to 
examine price movements during the critical period between 
April 1937 and September 1937, when production was being 


maintained in the face of falling new orders by work on old 
orders. 


II 


The general level of prices paid by consumers is best indi- 
cated by indexes of the cost of living. Between May 1936 
and April 1937, the cost of living, according to the National 
Industrial Conference Board, advanced 5.4 per cent.* This 
increase, though quite perceptible, was far from spectacular. 
The principal increases were in food prices (affected by the 
drought) which increased 7.0 per cent, and rents which in- 
creased 10.5 per cent.* Department store prices as a whole 
advanced 8.1 per cent between May 1936 and April 1937.° 
There were considerable differences in different groups—house 


1 The index of the Bureau of Labor Statistics, which appears at irregular 
intervals, rose slightly less—4 per cent between April 15, 1936 and March 
15, 1937. 

2 According to the Bureau of Labor Statistics, the increase in rents was 
considerably less—only 3.5 per cent between April 15, 1936 and March 15, 
1937. The National Industrial Conference Board figure is probably more 
accurate on this point. 


8 According to the Fairchild index. 
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furnishings advanced 6.7 per cent, women’s apparel, 3.9 per 
cent, men’s apparel, 2.7 per cent. 

The increase in the retail prices was not excessive relative 
to raw materials, which increased 17.1 per cent between May 
1936 and April 1937, to factory labor, which increased I1 per 
cent, or to finished goods at wholesale, which increased 8.6 
per cent.* Furthermore, the rise in retail prices was substan- 
tially less than the increase in consumer incomes. Between 
May 1936 and April 1937, non-agricultural labor income (in- 
cluding relief and social security payments) increased 15.5 
per cent and agricultural income even more. Despite the fact 
that consumer incomes were substantially outrunning retail 
prices, definite consumer resistance to higher prices started 
late in 1936. The New York Federal Reserve Bank index of 
distribution to consumers reached its peak of 99 in December 
1936 and in January 1937. Thereafter it slowly dropped. 
By April 1937 it was down to 95. For six months thereafter 
it showed little change, rising in October 1937 to 97.° There- 
after it dropped sharply. 

Just why consumers were so sensitive to higher prices is 
not clear, particularly in view of the rapid rise in consumer 
incomes. One explanation is that the thousands of men who 
returned to work in 1936 had debts to pay. Another one is 
that these men were uncertain how long their new jobs would 
last and so were unwilling to spend all of their pay. There 
can be no doubt, however, about the reality of consumer re- 
sistance. Retailers were well aware of it by the late winter 
of 1937, and, in placing orders for fall goods in the spring 
of 1937, they vigorously warned manufacturers that consumers 
would curtail buying rather than pay the increases which 
manufacturers were asking.® 


*Of course, by April 1937, only part of the increases in raw materials and 
labor had been translated into retail prices because the goods on sale in 
April had been purchased before raw materials or labor had risen very far. 
This point, which is important, will be touched upon below. 


5 This, however, is a slightly misleading figure because it is affected by 
the large automobile purchases in anticipation of higher prices on 1938 models. 
* Commenting on the consumer resistance to higher prices, the vice presi- 
dent of Gimbel Brothers said: “An alarming impasse has developed in retail 
trade during the last four to five weeks. Price resistance on the part of the 
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The full effect of consumer resistance to higher prices must 
always remain a mystery, because there is no way of discover- 
ing what would have happened if the resistance had not 
occurred. One possibility is that a larger volume of retail 
trade by strengthening the boom would have caused buying 
for inventories and replacements to develop into buying of 
capital goods based upon long-term planning. Such a recov- 
ery would undoubtedly have continued for a year or two 
without interruption. However, in view of the unsatisfactory 
outlook for profits even at the height of the boom (introduced 
by rapidly rising costs and an unpredictable labor situation), 
the mere absence of consumer resistance to higher retail prices 
alone would scarcely have caused the speculative boom to 
develop into a long-term recovery. 

A second possibility is that, in the absence of consumer 
resistance, speculative buying in the winter and spring of 1937 
would have been on a larger scale and would have lasted 
longer and that the ultimate collapse, coming perhaps several 
months later than it actually did, would have been more severe. 
Hence, the country can perhaps thank the consumers for off- 
setting the inflationary psychology of the business men and 
for nipping a dangerous speculative boom in the bud. Pos- 
sibly the resistance of consumers to higher prices had more 
to do with controlling the boom than did either Reserve Bank 
policy or the drop in the federal deficit. 

This reasoning is plausible and contains some truth. Never- 
theless, I believe that it exaggerates the importance of con- 
sumers’ resistance. The speculative collapse of April 1937 
was world-wide. It began in London and was due to a re- 
appraisal (1) of the supply of many commodities and (2) of 
the effect of the rearmament boom upon demand. It was in- 
fluenced also by the favorable crop outlook. Had retail sales 
kept pace with consumer incomes in the United States, their 
dollar volume would have been about 8 per cent higher. Such 


public has developed and clothing retailers who have announced higher prices 
can testify to this.” Annalist, April 30, 1937, p. 682. 

About the same date Retailing said: “ Consumers have not yet seen higher 
prices comparable to the price upturn in the wholesale markets, it must be 
noted, but already there must have been some measure of resistance on their 
part. If there were not, say retailers, retail sales would not have receded 
below expectations during the past few weeks.” 
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an increase would scarcely have averted the world-wide drop 
in raw material prices in April. Hence, although consumer 
resistance to higher prices undoubtedly helped to restrain the 
speculative boom, it was only one of many influences and the 
collapse of commodity prices would probably have occurred 
in April even had consumers not reduced their purchases. It 
is impossible to say whether, in the absence of consumer re- 
sistance, inventories plus goods on order would have been 
larger or smaller at the time of the speculative collapse. 

Consumer resistance to higher prices probably exercised its 
greatest influence upon the general business situation imme- 
diately after the speculative collapse. The period between 
April and September 1937 was a critical one in which pro- 
duction was being sustained in large measure by work on old 
orders. The resumption of recovery, therefore, required that 
enterprises come into the market with new orders by the time 
work on old orders gave out. Had the absorption of goods by 
consumers between April and September been sufficient to re- 
duce inventories substantially, a serious drop of production in 
the fall of 1937 might have been averted. Even had there 
been no further increase in prices after April, and even had 
consumer expenditures kept pace with consumer incomes, little 
or no reduction in retail inventories would have occurred. In 
order to reduce inventories sufficiently to pave the way for a 
large volume of new orders in the fall, retailers would have 
been compelled to make small cuts in prices. Here we see 
vividly the dislocating effects of the rapid increases in whole- 
sale prices and wages during the previous fall and winter. 
Precisely when business stability required that retailers reduce 
inventories by cutting prices, they were paying steadily rising 
prices, because the wholesale prices of finished goods continued 
to advance until September. This rise does not seem to have 
been the result of monopolistic practices because it occurred in 
such highly competitive industries as men’s and women’s gar- 
ments, shoes, and furniture. Rather it simply reflects the time 
required to pass on higher raw material and labor costs. At 
any rate, retail prices continued to rise until August, September 
and, in some cases, October many months after consumer 
resistance had set in. 

Perhaps manufacturers and retailers would have all fared 
better had they promptly taken losses on high-priced inven- 
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tories in the summer of 1937. Their immediate losses would 
have been greater, but what enterprises would have lost in the 
summer of 1937, they would have recovered in better-sustained 
business in the following fall and winter. This is the kind of 
initiative, however, which the individual concern cannot afford 
to take, because it would be inviting a loss without exercising 
any appreciable effect upon the general business situation. 
Nor is there any reason for expecting that a government-plan- 
ning and price-fixing agency would have ordered a general 
reduction in retail prices in the early summer of 1937, because 
at that time every one was expecting new orders to pick up 
in the fall. The remedy for the kind of trouble we experi- 


enced in 1937 apparently must be found in the discouragement 
of speculative forward buying. 


III 


Some students of business movements attribute the business 
collapse very largely to the drop in the orders for capital 
goods after April 1937, and ascribe this drop to the rise in the 
prices of capital goods between the summer of 1936 and April 
1937. No satisfactory index of the prices of capital goods 
exists, but apparently the increase was about 15 per cent. 

Certainly a larger demand for capital goods after April 
1937 would have helped to prevent the growth of inventories 
and, therefore, to prevent a collapse of production in Septem- 
ber. It seems clear, however, that the unsatisfactory demand 
for capital goods after April 1937 is not explained by the fact 
that industrial equipment cost about 15 per cent more than in 
the previous year. Enterprises plan their expenditures for new 
equipment in the light of the total business situation. This means 
that the demand for capital goods usually has an elasticity of 
less than one. If the business outlook is favorable, a 15 per 
cent rise in costs is not likely seriously to restrict expenditures. 
On the other hand, if the outlook is unfavorable, a 15 per cent 
drop in the price of capital goods is not likely to stimulate 
much new expenditure.” In fact, if it is true that the demand 


7 On this point, a prominent maker of machine tools writes me as follows: 
“Since the experiences of 1920 and 1921, in which an attempt was made 
by several machine tool builders to increase sales by lowering prices, it has 
been the general belief in our industry that this is a hopeless process, and 
it has not since been tried. There is a limited field of special built-to-order 
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for capital goods is inelastic, then the increases in their prices 
late in 1936 and early in 1937 must have contributed to busi- 
ness recovery by increasing the total expenditures for capital 
goods and thus reducing the proportion of funds held in idle 
balances. 

When one examines the causes for the sharp drop in orders 
in the demand for industrial equipment about April 1937, one 
finds several explanations which are more convincing than the 
fact that this equipment cost about I5 per cent more than in 
the preceding summer. The demand for capital goods in 1937 
was almost entirely a replacement demand and was financed 
out of unexpended depreciation allowances rather than new 
issues. Indeed, only one dollar out of four spent for capital 
goods during this period was raised by new issues.* The fact 
that the demand was a replacement demand suggests that it 
was motivated partly by the desire to anticipate price increases. 
This means that it was quite limited in quantity and was bound 
to drop promptly if and when business men either ceased to 
fear price increases or had good reason for strengthening their 
cash position. It is significant that the sharp drop in new 
orders for industrial equipment began in April just after the 
collapse of commodity prices. The drop in commodity prices 
tended (1) to remove the fear of substantial further increases 
in prices, and (2) to arouse fears of losses of working capital 
among managers who had built up substantial inventories. 
Each of these effects might be counted upon to discourage 
business men from converting more working capital into de- 
ferred replacements. Consequently, the drop in the purchases 
of capital goods which had so much to do with bringing on 


machinery in which at times there is keen competition on prices. While this 
keen competition keeps down the profit margin of these particular businesses, 
I doubt if it has any effect on the total quantity of such machinery made. 

“Of course, there is some relation between the price of machine tools 
and sales. Any given proposal is ordinarily based on the length of time re- 
quired to pay for the new investment with all the factors taken into account. 
... This time has to be so short as to be attractive that it has to be an ab- 
surdly good proposition anyway, and 15 per cent on the investment one way 
or the other doesn’t seriously handicap or seriously improve the proposal.” 

8 Even had new issues throughout 1937 maintained the rate of the second 
quarter (the high quarter), they would have been only one-third as large in 
relation to the purchases of capital goods by business as in the period 
1925-1920. 

[147] 


26 MONOPOLY AND COMPETITION (XVIII 


the depression is precisely the result which one would expect 
to follow from the collapse of commodity speculation. That 
collapse, rather than the higher prices of capital goods, must 
be regarded as the principal reason for the drop in the demand 
for capital goods. 

The business situation early in 1937 was dangerous because 
a considerable volume of buying based on short-term expecta- 
tions had grown up without stimulating buying based on 
long-term plans. Consequently, when the short-term outlook 
became unfavorable, there was no substantial cushion of long- 
term demand to mitigate the severity of the decline.*° May 
not the failure of buying for replacement and inventories to 
develop into buying for long-term expansion be attributed to 
the rise in the prices of capital goods? The answer seems 
clearly to be “No”. The demand for capital goods based 
upon long-term plans is governed by the long-term outlook 
for profits. Business men are greatly influenced in judging 
the outlook for profits by recent and present experience. The 
low level of demand based upon long-term plans in 1937 is 
most satisfactorily explained by the extraordinarily low level 
of profits even at the height of the boom. The profit situation 
in American industry is not accurately represented by the 
several hundred large corporations which publish quarterly 
returns. There are nearly 500,000 active corporations in the 
United States and there are over 1,730,000 employers making 
returns to the Treasury under the old-age pension tax.” 
These returns indicate that nearly three fifths of the employees 
and over half of the pay rolls are found in small concerns 
with less than 400 employees. In 1935, scarcely one out of 
three, and in 1936, less than half of the active corporations 
had any taxable income. In 1936, total corporate income 


® Contrast the situation in 1937 with that in 1921 and 1924. In each of 
those periods a substantial demand for capital goods based on long-term plans 
continued right through the depression and went far to limit its severity. 

10 The old-age provisions of the Social Security Act are estimated to cover 
about 60 per cent of the gainfully employed. 

11 The number with taxable income in 1936 was 203,162 out of 478,857. 
Even allowing for the fact that there may have been a few thousand financial 
corporations which had no taxable income, but had comfortable incomes from 
tax-exempt securities, the generalization holds good that as late as 1936 less 
than half of the active corporations of the country were making any money. 
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was only $3,928.5 millions, or less than four fifths the total 
of the depressed year of 1924 when the index of industrial 
production was 10 per cent below 1936!** Unfortunately the 
Treasury figures on corporate earnings are not yet available 
for 1937. If we may assume that profits in general increased 
by the same percentages as did the earnings of the 168 com- 
panies reported by the New York Federal Reserve Bank, then 
corporate earnings during the first three quarters of 1937 were 
running at an annual rate slightly below the level of 1924. 
Furthermore, it must be remembered that the profits in both 
1936 and 1937 were made possible (1) partly by inventory 
gains rather than operating margins (the result of the rapid 
rise in prices after May 1936) and (2) by forward buying 
which could not be expected to last. In the remarkably low 
level of profits even at the peak of the boom and in the fact 
that even these profits were in large measure the product of 
temporary conditions is found the principal explanation for 
the small volume of demand based upon long-term planning. 


IV 


A contributing cause to the general downturn in business in 
1937 was the drop in residential building. The seasonally 
adjusted index of residential building, based upon contracts 
awarded, reached a peak in February. Private non-residential 
building, on the other hand, did not reach a peak until the 
third quarter. The downturn of the latter, therefore, was 
apparently a result rather than a cause of the recession. 


12 Prior to 1936 total corporate net income might be defined as statutory 
net income of income-reporting corporations minus the statutory deficit of 
no-income-reporting corporations minus the federal tax plus tax-exempt in- 
terest received by all reporting corporations. In 1924 this figure was $4,998.4 
millions. The Revenue Act of 1936 imposed taxes on dividends received by 
corporations from domestic corporations. Under earlier revenue acts, all 
dividends received from such domestic corporations were exempt from the 
corporate income tax. In order to avoid double counting of income in 1936 
(as well as to make comparisons with the returns of earlier years) it is 
necessary to deduct from the reported taxable income in 1936 dividends re- 
ceived from domestic corporations made taxable by the Act of 1936. When 
these corrections are made, the reported taxable income less deficits for 1936 
is reduced from $7,321.9 millions to $4,643.5 millions. Deducting from this 
figure corporate income tax payments of $1,191.4 millions and adding $476.4 
millions for tax-exempt interest received by the reporting corporations gives 
total net earnings of $3,928.5 millions. 
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The downturn in residential construction has been attributed 
to the rise in costs. Most of the indexes of building costs are 
not satisfactory because they do not take account of changes 
in construction methods or the efficiency of building labor and 
because they are based upon nominal wage rates rather than 
the rates actually paid.* The Boeckh index of building costs, 
however, is based upon the actual contractors’ records.** Be- 
tween July 1936 and June 1937, the Boeckh index for frame 
houses advanced from 86.8 to 98.2 or 13.4 per cent, and for 
brick houses from 93.1 to 104.8 or 12.5 per cent. 

These increases in cost, while not spectacular, had a pro- 
nounced influence upon the demand for new housing. Resi- 
dential construction contracts, after rising from about 25 per 
cent of the 1923-25 level in the first quarter of 1936, reached 
a plateau beginning with the third quarter of 1936. In that 
quarter the index stood at 45. The seasonally adjusted figures 
for the fourth quarter of 1936 and the first quarter of 1937 
remained at about 45. Thereafter, the index dropped. In the 
third quarter of 1937, it was nearly 12 per cent below the first 
quarter and the actual volume of residential construction was 
13 per cent below the third quarter of 1936. 

For the sensitivity of the demand for housing to higher 
costs there are two principal explanations. One is that in the 
large cities a great part of residential construction is put up 
by speculative builders who expect to resell. A Io per cent 
rise in costs naturally causes them to question their ability to 
pass on the increase to the buyer. Should they be unable to 
pass on a substantial part of the increase, their profits might 
easily be cut in two. Consequently, a relatively small advance 
in cost may cause speculative builders to curtail operations 
drastically. A second (and not inconsistent) explanation is 
suggested by the plateau in residential building beginning in 


18 There seems to be a considerable discrepancy between the nominal union 
rates and actual rates because many men work below the scale, particularly 
in the housing industry. 


14 The index gives the cost of constructing various types of structures. 
Prevailing wage rates are obtained from contractors. Actual rather than 
nominal rates for both skilled and common labor are used. An arbitrary 
labor efficiency correction is used, based on study of labor conditions in each 
area. Weights are based on studies of actual building costs and vary with 
the different types of structures. 
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the third quarter of 1936. This suggests that building was 
being sustained by a limited amount of urgent and inelastic 
demand. As time went on, the backlog of inelastic demand 
for housing gradually was worked off. If the volume of hous- 
ing construction were to be sustained or to increase, this would 
have to be accomplished by satisfying a demand that was 
sensitive to prices. Just at this time, however, when the build- 
ing industry needed the support of an elastic demand, building 
costs began to rise. The increase began in August 1936 and 
at first was quite moderate, but early in 1937 the Boeckh 
index was up about 6 per cent, and by June 1937, about 13 
per cent. 

The increase in building costs was particularly unfortunate 
because it came at a time when the housing industry was losing 
out in the competition for the consumer’s dollar. The poten- 
tial demand for housing is enormous because each year Amer- 
ican consumers spend from $8,000,000,000 to $12,000,000,000 
on durable consumers’ goods including housing. In fact, con- 
sumers regularly spend from 50 per cent to 100 per cent more 
for durable goods than do all of the business enterprises of 
the country. Ever since 1926, however, the housing industry 
had been getting a smaller and smaller share of these expen- 
ditures. The reason is plain. In July 1936, the cost of frame 
houses was down only 13.4 per cent from the 1926-1929 aver- 
age. Automobile prices, however, were 27 per cent below 
1926, refrigerator prices, 58 per cent, radio prices, 50 per cent, 
and electric washing machines, 55 per cent. In 1926, one out 
of every three dollars spent by consumers for durable goods 
went to buy housing; in 1936, only one out of every seven 
dollars. The failure of the residential building industry to 
hold its own in competition with other durable goods industries 
is indicated in the accompanying table (p. 30). 

Evidently the smart thing for the building industry to have 
done in the spring of 1937, after it had become evident that 
the backlog of inelastic demand for housing was being worked 
off and that the industry would have to be sustained by an 
elastic demand, would have been to cut building costs instead 
of raising them. Had the building industry been able to 
capture only one twentieth of the money spent by consumers 
on other durable consumers’ goods, that would have been 
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$385,000,000. This would have been the annual payment on a 
considerably large volume of housing. It would have made 
possible at least a doubling in the sales of housing in 1937 
and the movement of large amounts of idle investment funds 
into housing. The building industry, however, is not well 
organized to market its product. Hence it is not able to prac- 
tice smart marketing tactics in competition with the automobile 
and electrical equipment industries. 


V 


Among the more important general conclusions which stand 
out in this survey are: 

(1) Business men made a major error in the fall of 1936 
and winter of 1936 in overestimating consumer demand. They 
bid up the prices of raw materials and labor vigorously in the 
expectation that rising consumer incomes would permit the 
higher costs to be passed on. Consumer incomes did rise, but 
consumers did not behave as business men expected. They 
refused to take goods at the higher prices except in smaller 
quantities. 

(2) The error of business men in judging markets first 
accentuated the boom and later tended to halt it. 

(3) Although consumer resistance to higher prices con- 
tributed to the speculative collapse in the spring of 1937, it 
was only one of several influences. In the absence of con- 
sumer resistance, the speculative collapse would probably have 
occurred just about when it did. 

(4) Consumer resistance to higher prices was an important 
obstacle to the reduction in inventories between April 1937 
and September 1937, and tended, therefore, to accentuate the 
drop in production after September 1937. 

(5) The drop in the demand for capital goods after April 
1937 was not primarily attributable to the fact that they cost 
about 15 per cent more than in the summer of 1936. It was 
attributable to a combination of circumstances which made 
managements unwilling to use additional working capital for 
the purpose of making replacements of equipment. 

(6) The rise in the prices of capital goods did influence 
the business situation by affecting the timing of the purchases 
of capital goods. The expectation of higher prices for indus- 
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trial equipment caused enterprises to anticipate their replace. 
ment needs. The forward buying of industrial equipment had 
the same effect as the forward buying of commodities. It 
accentuated the boom late in 1936 and early in 1937. It also 
accentuated the collapse, because concerns which had antici- 
pated their requirements found less need to purchase sub- 
sequent to April 1937. 

(7) The rise in the prices of capital goods was of no im- 
portance in preventing demand based upon short-term plans 
from generating demand based upon long-term plans because 
conditions for such a development were extremely unfavorable. 
If, on the other hand, conditions had been extremely favorable 
for the development of long-term demand, a 15 per cent in- 
crease in the price of capital goods probably would not have 
been a serious impediment. If, however, conditions for the 
generation of long-term demand had been neither extremely 
favorable nor extremely unfavorable, an advance of 15 per 
cent in the cost of capital goods might be an important im- 
pediment to the development of long-term demand. 

(8) The advance in building costs late in 1936 and early 
in 1937 contributed to the downturn by reducing the volume 
of residential building. Residential building was sensitive to 
rising costs because speculative builders were doubtful of their 
ability to pass on higher costs, because the most urgent build- 
ing needs had been met, and because the public was “ cost 
conscious ” and disposed to believe that it did not get a good 
bargain when it bought new housing. 

(9) The drop in commercial and industrial building seems 
to have been mainly a result rather than a cause of the busi- 
ness downturn. 

(10) The most important fact about the business situation 
in 1937 was that a high level of activity, based upon short- 
term expectations, failed to stimulate an expansion in demand 
based upon long-term plans. This meant that the situation 
of business was dangerous and that a sharp collapse might 
occur at any time. For this fundamental situation the move- 
ments of prices do not seem to have been responsible. A vari- 
ety of conditions prevented short-term activity from generating 
long-term activity, but the principal one of them seems to have 
been the dangerously low level of profits even at the peak of 
the boom. Business managements were conservative in judg- 
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ing profit prospects because of the huge losses which many 
enterprises had suffered during the recent depression, because 
current profits in 1936 and 1937 were in substantial measure 
inventory profits, because the current volume of business activ- 
ity was based upon forward buying and could not be expected 
to last, and because the rapid rise of labor costs was creating 
doubts concerning future profit margins. 


REMARKS BY THE CHAIRMAN 


PRESIDENT MITCHELL: The fourth paper on the program, dealing 
with “‘ The Experience with Public Regulation and Public Monopoly 
Abroad”, is to be presented by Oskar Morgenstern, until recently 
Professor of Economics in the University of Vienna, now of Princeton 
University. Professor Morgenstern! 
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THE EXPERIENCE WITH PUBLIC REGULATION | 


AND PUBLIC MONOPOLY ABROAD 


OSKAR MORGENSTERN 


Princeton University 
Formerly Professor of Economics, University of Vienna 


HE topic which has been assigned to me for discussion 
is so large that I shall have to concentrate on a few 
points which—as I think can be shown—represent the 

essential elements of the experience with public monopoly and 
public regulation abroad. However, since this is a sketch 
with only a very few lines, it will look rather like a caricature, 
and I am afraid you will have the impression that I am draw- 
ing a caricature deliberately. That is not my intention. And 
yet, under some circumstances, it is indeed difficult not to 
write a satire. I should say that in this case it is virtually 
impossible to avoid being satirical. 

Public monopoly is an old institution in Europe, but the 
oldest ones have primarily served—and indeed very success- 
fully so—the purpose of taxation, as in the case of tobacco. 
Although they are very interesting from many points of view, 
they shall not concern us on this occasion. The other, later, 
types of monopoly were created to function as means of de- 
pression-policy with a view to stabilizing prices or production, 
and generally to stabilizing both. Their growth in recent 
years, and their great importance in the fields they cover, re- 
flect the severity of the depressions which they are supposed 
to mitigate. The great fall in prices, accompanied by over- 
supply, caused the governments to hand over to newly created 
bodies the control of the respective markets. The commodities 
they deal with vary from the all-important grains to industrial 
alcohol, milk, rice, even watches; and they frequently wind up 
with the most powerful of all monopolies, namely, the dealings 
in foreign exchange. The foreign-exchange monopoly is a 
means of keeping the price of foreign currencies down at an 
arbitrary level or, inversely speaking, a means of keeping the 
value of the home currency arbitrarily high. 
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The administration of these monopolies usually lies in the 
hands of semi-independent, but government-controlled, bodies, 
and they are frequently supposed to stand on their own feet 
financially. Publicity, as a rule, is limited and is being more 
and more restricted where these bodies are not conspicuous 
successes. Indeed, in many cases it is almost impossible, at 
least for the public, to look through the fog which they very 
successfully create to conceal their manipulations. Not all 
these bodies conform with the rigid definitions of monopolies 
which economists would prefer to use. But there is no doubt 
that the monopolistic power which they exercise is so signifi- 
cant that these minor differences in their technical organiza- 
tion do not matter. In all cases these bodies have control of 
the market price which they can enforce with severe laws and 
consequent punishments. In so far as the rights of private 
property in these fields are not formally destroyed, they are at 
least restricted to such an extent as to make them often illusory. 

There emerges from many examples one principal phe- 
nomenon. I am thinking of the fact that, once price control 
has set in, new controls of far-reaching scope and importance 
have to be piled up one above the other. It does not really 
matter whether the first step toward price-fixing was under- 
taken by a public monopoly or by some other governmental 
agency. All that matters is that the price laid down is not a 
market price, which after some adjustments and repercussions 
would balance production and demand. This is very elemen- 
tary economics, and just because it is elementary it is also an 
indication of the tremendous dangers which must result from 
blunders in this field. The economist has little to learn from 
these events, but he has, regretfully, to realize over again that 
such economic policy can only rarely bear close examination. 

The alternative with which all the monopolistic agencies 
were confronted, almost as soon as they had begun to take 
over the trading of the commodity in question at a fixed price, 
was either to discontinue their activity or else to restrict output. 
They invariably chose the latter way. Production, which was 
left in the hands of individual producers, would naturally 
expand as soon as it was evident that expansion was profitable. 
This inducement to increase production gained in strength 
during the period of falling prices. A farmer able to sell 
wheat to the grain monopoly would grow as much wheat as 
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possible, if at the same time prices for his other produce fell, 
as they actually did. The monopoly, therefore, either had to 
buy excess quantities or control production, or set up a new, 
additional monopoly. In every case the fact emerges that a 
trading monopoly pledged to maintain prices, after a very 
short time, has no choice but to increase its scope at the cost 
of further suppression of private enterprise. This is precisely 
what has happened in every instance. 

The public monopolies have been added to the formidable 
array of private monopolies and cartels which were supposedly 
effective means of stabilizing economic conditions during the 
business cycle. However, it should be borne in mind that they 
stabilized only prices, thereby inducing wide fluctuations in 
employment. Besides, the burden of price adjustment was 
thrown almost exclusively on that sector of the price system 
where competition remained active. This narrowing of the 
sphere of price adjustment is one of the fundamental char- 
acteristics of economic development in many European coun- 
tries. The difficulties which the economic systems experienced 
in rising from the depression are frequently attributed to these 
developments, which were supported so strongly by govern- 
ment action, especially in the case of tariffs. It seems to me 
that this conclusion is unavoidable. 

Now as for concrete examples! A very typical case was 
offered by the Milk Marketing Board in Austria. Originally 
set up solely in order to keep the price of milk from falling, 
the Board soon had to intervene actively in face of declining 
consumption caused by the general fall in income. The milk 
price had to be increased by a special levy, which was sup- 
posed to give sufficient funds to the Board in order to purchase 
the surplus milk, part of which after some time was to be dis- 
tributed at a differential price to the needy and unemployed. 
However, output increased, the peasants being induced to keep 
more cows in view of the crisis in other agricultural products. 
Soon an increasingly large proportion of the total milk pro- 
duction had to be turned into cheese and butter, for which 
there was no outlet in the home market. Consequently both 
these products were exported at dumping prices and sold, for 
example, in England at about one sixth of the price to be 
obtained at home. The result was that the deficit of the Board 
piled up at an increasing rate. Finally, in order to stem the 
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oversupply, the number of cows which the larger estates might 
keep was restricted. The price of milk, however, was not 
reduced in spite of many serious efforts of the consumers, 
largely due to the fact that a part of the distributing machinery 
between the farmer and the consumer would have crumbled. 
This could not be tolerated because it was in the hands of 
numerous small people who could exercise enough powerful 
political pressure. Such was the experience with the milk 
regulation which had led to a complete impasse. Only a com- 
plete reversal of policy might have remedied the hopeless and 
absurd situation. 

Much better still, let us consider the Czechoslovak grain 
monopoly. High tariffs and subsequent import quotas had 
caused the internal price of wheat to stand substantially higher 
than the world market price. The consequence was an in- 
crease of supply and lack of demand. A series of regulations 
providing for the obligatory use of a certain percentage of 
home-produced grain, and so forth, did not suffice, and finally 
(1932) a full-fledged monopoly, taking over all the internal 
as well as the foreign trade functions, was established. This 
monopoly had to regulate primarily the trading of wheat, the 
production of which increased while the cultivation of barley, 
rye and oats, where the price protection was much less, de- 
creased. An enormous number of officials equipped with 
automobiles and motorcycles toured the country in order to 
supervise acreage limitation, which ensued, and to keep check 
on the mills with a view to preventing the milling and trading 
of wheat outside the monopoly. However, even the installa- 
tion of meters at the mills, registering the amount of wheat 
actually milled, could not prevent the growth of a “ bootleg 
market”. Therefore, the decline in consumption shown by 
the statistics to have amounted to some 30-40 per cent was 
not entirely a real one. Meanwhile, the monopoly accumu- 
lated huge stocks, a great part of which decayed owing to 
bad, although expensive, storage. After the new harvest, this 
badly damaged wheat would be marketed while the newly 
stored began to deteriorate. A particularly curious device 
consisted of forcing the peasants in 1936 to repurchase some 
of the wheat formerly bought from them by the monopoly. 
There seemed to be no more logical way to dispose of the 
excess of wheat than this strange measure! The whole situa- 
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tion was changed profoundly only in 1937-38 when a general 
economic improvement occurred, largely due to a rise in world 
market prices and increase in armaments. The difference 
between the world market price and the home price amounted 
in 1929 to 31 ck. per q.; it had risen to 102 ck. in 1935 and 
fell in 1937-38. It seems to me that looking back at this 
experiment one would subscribe to the statement made in 1936 
by Mr. Feierabend, then president of the monopoly: “ The 
best means of regulation would most likely have been the free 
price.” 

Similar monopolistic regulations have been attempted in a 
number of countries, for example, in Italy, Holland, Switzer- 
land, Jugoslavia. The technical differences are minor com- 
pared with the great general experience. All have had to 
proceed to further and more far-reaching intervention and all 
have come to a deadlock. In particular it must be asserted 
that there is no shade of proof that these monopolies have 
contributed in a positive manner to help overcome the depres- 
sions in the respective countries. Besides, they have imposed 
a heavy burden on the consumers, who had to pay for their 
follies, at a time when the decline in income was widespread. 

One could go on to consider many more examples, if time 
permitted; and it would also be important to stress in each 
case the purely political implications of these monopolies. 
Only then would the full story be told. It seems, however, 
necessary to point to at least two more cases. There is first 
the money monopoly represented by the different kinds of ex- 
change control. These systems function by giving a central 
agency the exclusive right to handle all dealings in foreign 
currencies. Originally an instrument for supervising capital 
movements only, it soon became all-inclusive, and no foreign- 
trade operation is possible, where this condition obtains, with- 
out the most detailed scrutiny and without approval of the 
central agency. This is identical with full control over im- 
ports and exports. Hundreds of thousands of employees work 
exclusively—in the larger countries—for this monopoly, which 
can only nominally keep the value of the home currency stable. 
The check on foreign trade, which currency control exercises, 
is greater than any hitherto experienced. This is now common 
knowledge, and even the countries having the strictest foreign 
exchange monopolies desire increasingly to get rid of them, 
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although there is, as yet, no evidence of a decisive change in 
policy. 

Second, it is not surprising that public monopolies have 
even been incorporated in a whole new philosophy of the state. 
The idea of the “ corporate state”’ expresses this glorification 
by forcefully creating hosts of “ corporate bodies” which are 
nothing but obligatory cartels having the power to control new 
investments in their respective industries. The practical result 
is that they tend to eliminate every trace of new competition 
which might appear. They, therefore, deserve to be mentioned 
here, albeit they do not yet function in a very perfect manner, 
even in such countries as Italy where they are to be the very 
basis of the state. 

To sum up: The experience with public monopolies, which 
were thought to be suitable instruments for stabilizing prices 
or production, has been most disappointing for the govern- 
ments and the people. They are expensive for the consumer, 
they are exceedingly bureaucratic and they have to widen their 
scope and extend their interferences far beyond the field origi- 
nally assigned to them. Their history shows fewer interesting 
features to the economist than their wide range might make 
one expect. They will always occupy, however, a prominent 
place in that great field of measures which might appropri- 
ately be called the “ pathology of economic policy”. Harsh 


as this opinion may seem, it is sufficiently supported by facts 
and analysis. 


REMARKS BY THE CHAIRMAN 


PRESIDENT MITCHELL: The fifth and concluding paper on the 
formal program, on “ Methods of Developing a Proper Control of 
Big Business”, is to be presented by Edward S. Mason, Professor of 
Economics, Harvard University. Professor Mason! 


[161] 


| 


METHODS OF DEVELOPING A PROPER CONTROL 
OF BIG BUSINESS 


EDWARD S. MASON 


Professor of Economics, Harvard University 


A N important first step in fixing the proper setting of 


this problem is to focus attention on the effects of 
large enterprise on the structure and functioning 
of the economy. A traditional attitude, on the other hand, 
has been to interpret the so-called monopoly problem in terms 
of the interests of particular groups. Consumers have been 
said to have an interest in free competition, while producers 
are concerned with the maintenance of fair competition. What- 
ever these terms mean, the establishment or preservation of 
free and fair competition is not an end in itself; it must be 
justified principally to the extent that it promotes an efficient, 
full and relatively stable use of human and material resources. 
Recent legislation in this field, however—I have in mind 
particularly the Robinson-Patman and Miller-Tydings Acts— 
continues to pursue the problem from the point of view of 
particular groups. Independent distributors are to be protected 
against the unfair or monopolistic practices of chain stores and 
other mass distributors without much regard to the effect of 
this protection on the functioning of the economy. 
As soon as the problem is presented in terms of the relation 
of large size to the structure and functioning of the economy, 
three issues stand out as fundamentally important: 


First, the consequences of corporate price policies for 
production and employment; 

Second, the effects of restraints, in the well-known legal 
sense, on free enterprise and free bargaining; 

Third, the consequences of the so-called concentration of 
economic control for the social stability of the eco- 
nomic system. 


[162] 


| 
| 

| 


No. 2] CONTROL OF BIG BUSINESS 4! 


These three issues are not strictly independent. Corporate 
price policies may involve restraints of trade. It is quite 
possible that basing-point practices and other types of price 
formulae may be and should be held to be in restraint of trade. 
What should be realized, however, is that monopolistic price 
policies are not dependent on pricing techniques of a sort which 
might conceivably be held in restraint of trade. They are a 
product of the structure of industrial markets within which 
the size and number of firms are of leading importance. Like- 
wise, the existence of monopolistic price policies and of re- 
straints of trade may influence considerably the social stability 
of an economy in which economic control is concentrated. 
Despite the fact, however, that these issues crosshatch each 
other, it is important that they be visualized as distinct, both 
for purposes of analysis and for determination of possible 
remedies. Public policies which are likely to prove effective 
in handling one aspect of the problem may not prove effective 
in treating another. 

The traditional area of anti-trust policy has been in connec- 
tion with restraints on free enterprise and free bargaining. 
It is important, before proceeding further, to form an idea of 
what are the possibilities, but especially the limitations, of 
this type of policy in handling the problems of large-scale 
enterprise already mentioned. By common admission anti- 
trust enforcement has been until recently half-hearted and 
relatively ineffective. Even so, it has accomplished much. 
Cartel arrangements and practices which might easily have 
developed in this country, had the law concerning agreements 
in restraint of trade not been enforced, have been substantially 
prevented. Predatory competitive practices of large-scale con- 
cerns, furthermore, have evidently declined in frequency and 
importance, a result for which the existence of the anti-trust 
acts is, at least in part, responsible. Undoubtedly much more 
can be accomplished in this traditional area. The recent in- 
crease in the staff of the anti-trust division, procedural changes 
which are now in progress, and the imaginative and venture- 
some leadership which the division enjoys promise the most 
effective period of administration in the history of the acts. 

Nevertheless—and this is the point to be emphasized—the 
limitations of this type of legislation in dealing with monopoly 
problems are real and serious. These limitations, it is true, do 
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not apparently impress Mr. Arnold, the Assistant Attorney 
General. On more than one occasion he has declared it his 
belief that “ Our ideal is already well stated in the Sherman 
Law. It only requires particular application.”* The policy 
of the anti-trust division under his administration would ap- 
pear to be gradually, by the continual pressure of particular 
cases, to expand the meaning of restraint of trade in the Sher- 
man Act until it can be made to cover among other issues 
price and production policies of large enterprise. In a speech 
in October of this year he declared that 


The large organizations required today for efficient mass production 
have changed our conceptions of what is a reasonable restraint of trade. 
No one desires to break them up where they are efficient. Nevertheless, 
their very size gives them great control over the price structure even 
where that size is justified. Too often price policies of large organi- 
zations are not linked with the distribution of their productive capacity. 
Productive plants will be designed for ten years. Price policies will be 
aimed at attaining the maximum amount of the standard national pur- 
chasing power over a short period.2 Great advertising costs, expensive 
and wasteful distribution systems, will be designed to take business 
away from others rather than to distribute more goods by lowering prices.® 


No one will deny that an important problem is presented 
here. In fact—so far as the effective functioning of the 
economy is concerned—it may not be too much to say that it 
is the problem of large-scale enterprise. Whether it can be 
effectively handled by a reshaping of the anti-trust acts, or by 
any conceivable reinterpretation of the meaning of restraint of 
trade, however, is a different matter. The price and produc- 
tion policies complained of, and the shift in emphasis from 
price competition to other types of competition economically 


1 Thurman Arnold, “Fair and Effective Use of Present Antitrust Pro- 
cedure”. Speech delivered April 28, 1938 before the Trade and Commerce 
Bar Association of New York. 

2. Mr. Arnold was here concerned with price increases for industrial products 
which preceded the industrial downturn of 1937. These, however, were ex- 
amples of price flexibility rather than the reverse. One of the problems of 
price behavior is concerned with corporate price policies which are “ designed 
for ten years.” Price policies which are adapted to the “ short period” may 
be desirable. In a price system which was really flexible we should expect 
to see price increases in the upturn and price decreases in the downturn. 


8“ The Enforcement of the Sherman Act”. Speech delivered in St. Louis, 
October 1, 1938. 
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and socially less desirable, rest fundamentally on certain tech- 
nological facts which are not likely to be altered seriously by 
enforcement of the anti-trust acts. Among these facts are the 
increasing importance of durable capital and consumers’ goods 
in the total output, an increase in the market importance of 
large sellers with the extension of mass production methods, a 
growth in the proportion of overhead to total costs in many 
industries, an increase in the number and importance of indus- 
tries which have passed the stage of active competitive ex- 
pansion. The implications of these facts are too well known 
to require elaboration. 

One of the results is the well-established relative inflexi- 
bility of prices, during business upturns and downturns, of 
many industrial products accompanied by wide fluctuations in 
output, especially of durable goods. The extent of this in- 
flexibility, however, is probably greatly exaggerated in conse- 
quence of serious limitations in the price data available for 
studies of inflexibility. Furthermore, recent investigations 
have indicated that it is not a new phenomenon.* Our capi- 
talist economy has gone through several decades of expansion 
with continual increase in per capita production and consump- 
tion despite the fact of price inflexibility. This type of price 
behavior may not, then, be an insuperable obstacle to further 
progress and expansion. Nevertheless, admitting fully these 
comforting objections to the inflexibility thesis, there remains 
a serious problem. It may well be that a means of attaining 
greater flexibility would substantially promote a more stable 
and effective use of resources. 

The inflexibilities that count are traceable directly to the 
price policies of large-scale enterprise. While these price 
policies frequently are associated with techniques which might 
be reached by a reinterpretation of the Sherman Act, they 
rest fundamentally on technological facts of the sort already 
mentioned. This does not mean that the anti-trust division 
should not press for such a reinterpretation or that the elimi- 
nation of price control techniques is not important. Price 
leadership, uniformity of price bids, the practice of rotating 


4Cf. Humphrey, D. D., “ The Nature and Meaning of Rigid Prices, 1890- 
1933”, Journal of Political Economy, vol. XLV, 1937, pp. 651-666; Mason, 
E. S., “Price Inflexibility”, Review of Economic Statistics, May 1938, 
PP. 53-64. 


[165] 


44 MONOPOLY AND COMPETITION [XVIII 


the lowest bidder, are examples of techniques which might 
quite properly be held to be sufficient evidence of restraint of 
trade. Certainly the use of basing points and similar types 
of pricing formulae are practices which could be included in 
a more comprehensive meaning of restraint of trade. When 
and if the use of such pricing techniques has been eliminated 
by effective enforcement of the anti-trust acts, will the price 
structure or the behavior of industrial prices be seriously 
affected ? 

The answer to this question must be, in my opinion, “ No”. 
As long as the structure of industrial markets, including such 
factors as product durability and differentiation, number of 
sellers, the structure of costs and the age of the industry, re- 
mains as it is, there is overwhelming pressure on business 
management to pursue price stabilization policies and to divert 
competition away from price channels. Prosecution of the 
anti-trust acts may alter the structure of markets to some 
extent by breaking up firms and eliminating pricing techniques, 
but the scope of such action is distinctly limited. I should 
doubt, for example, whether successful prosecution of the 
aluminum suit followed by dissolution of the company would 
markedly affect the behavior of prices and production in the 
aluminum industry. 

The moral of this is that, if corporate price and production 
policies are to be successfully regulated, it must be along some 
other line. The structure of certain markets, at least in limited 
areas, might be altered by the inclusion of more foreign com- 
petitors through tariff reductions. Other possibilities are 
present in the manipulation of government purchasing arrange- 
ments. The federal government is in the market on an in- 
creasingly important scale, and more intensive efforts on the 
part of such a large buyer to secure the benefit of price com- 
petition might make these benefits available to other buyers 
than government. In this connection it must not be forgotten 
that the activities of large enterprises as buyers, rather than 
sellers, are rather in the direction of price flexibility than of 
rigidity. If price flexibility is the desideratum, this end can 
be as effectively secured by the elimination of recent legisla- 
tion as by the addition of new regulation. 

It must be admitted, however, that these suggestions reveal 
limited possibilities. A thoroughgoing—not to say radical— 
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treatment of the price inflexibility problem probably depends 
on changing and controlling the incentives which govern price 
and production policy. A tax on the production of inflexibly 
priced goods during the upturn, a bounty on condition of price 
reduction during the downturn would strike at the roots of the 
problem. An even more drastic suggestion is associated with 
the application of A. A. A. techniques to the industrial prob- 
lem. A tax on the production of industrial products to be 
remitted on condition of fulfillment of suggested production 
quotas would attack the question of idle resources directly 
rather than through changes in price behavior. Consideration, 
however, of the power and discretion which would have to be 
delegated to administrative agencies, together with the prac- 
tical omniscience we should have to expect of such agencies, 
deprives these proposals of serious weight. However useful 
such techniques might be to a hierarchy of commissars they 
seem incompatible with the principles of democratic capital- 
ism. The difficulties encountered by monetary policy in timing 
essentially similar action on a much less comprehensive scale 
fortify one’s skepticism. 

The fact of the matter seems to be that radical changes in 
the type of price structure and price behavior now associated 
with many industrial markets lie outside the scope of practi- 
cable public policy. It should be emphasized, however, that 
price inflexibility is less of a deterrent to an effective use of 
resources in a progressive, expanding economy than if that 
economy is stagnant or contracting. With the disappearance 
of free land and the cessation of rapid population growth the 
possibilities of expansion depend on holding open every door 
for technical change, new enterprises, new methods of pro- 
duction and distribution, and continued investment of capital. 
In a progressive economy the attempts of large enterprises to 
maintain their position by stabilizing prices and restricting 
output are doomed to be ineffective. 

It is along this line that an active and imaginative enforce- 
ment of the anti-trust acts is likely to produce results, both in 
eliminating restraints within the scope of these acts and in 
laying bare other types of restraints which demand a different 
kind of action. A restrictive use of certain patents and the 
withholding of others from use entirely are examples of a 
different type of restraint which, if important, calls for a 
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thoroughgoing overhauling of existing patent legislation. The 
present action of the anti-trust division against Chicago milk 
distributors has revealed the extent to which municipal sani- 
tary regulations have been used to restrain freedom of entry 
into a market. These situations are best brought to light by 
the prosecution of particular cases. In the words of Mr. Ar- 
nold, “one function of anti-trust prosecution would be to 
capitalize and focus attention on economic conditions in par- 
ticular industries which need adjustment.” Effective enforce- 
ment of the anti-trust acts is not likely to have much influence 
on price inflexibility but keeping the door open wide to free 
enterprise will definitely lessen the effect of such inflexibility 
on the efficient functioning of the economy. 

In dealing with methods of developing a proper control of 
big business I have said nothing about direct governmental 
price control along public utility lines. Yet we are told re- 
peatedly that the alternative to the monopolistic price policies 
of big business is government regulation of prices. The only 
method of government price control which has been exten- 
sively developed in this country is, as a matter of fact, the 
public utility type. To my mind the results have been ex- 
tremely sad. No prices respond less readily to changes in 
costs, demand or general business conditions than public utility 
and railway rates. If we are to have direct governmental 
action in this field, government ownership or competition with 
private enterprise by public corporations offers, in my opinion, 
greater possibilities than the extension of public utility regu- 
lation. 

Having touched, albeit inadequately, on the monopoly prob- 
lem presented by corporate price policies and by restraints of 
free competition, let us turn finally to a consideration of the 
concentration of economic control. The existence of large-scale 
enterprise is only one aspect of this question. Its ramifications 
include such matters as corporate relations with financial in- 
stitutions, interlocking directorates, and the existence of spheres 
of financial influence. Limiting ourselves, however, to the 
problems of large-scale enterprise the concentration of eco- 
nomic control presents, in addition to the issue of corporate 


5“ Policies of the Anti-Trust Division”. Speech delivered September 3, 
1938, at Convention Banquet of Independent Bankers Association, St. Paul. 
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price and production policies, a series of broader social ques- 
tions relevant to what type of economic structure is compatible 
with the genius of our institutions. 

Robert Jackson, former head of the anti-trust division, illu- 
minated one aspect of this question when he said, 


This concentration of business accounts in large part for the lost in- 
fluence of big business, and its press, and its legal lackeys, and its. business 
organization, in legislation and election struggles. Forty years ago big 
business had as its ally in every town and settlement the local merchant, 
local manufacturer, local banker and local utility man. Each was a lead- 
ing citizen, on whom many depended for information and leadership as 
well as for credit and jobs. This type of man has largely gone. Why 
he has gone makes little difference. 

In place of this strong and leading individual is a managing clerk at 
the chain store who cannot make a credit sale, and a local superintendent 
for the factory. The local bank is closed and nobody who has more 
authority than a bill collector represents the utility in most communities, 

The small business man who used to be our most ardent capitalist 
and the most uncompromising of conservatives has been crushed, or 
merged, or consolidated, or otherwise retired.5 


The issues raised by Mr. Jackson have to do with changing 
social relationships between the business group, or one element 
of it, and other groups making up the community; laborers, 
consumers, farmers, investors and others. One question in- 
volves the extent to which these relationships have actually 
changed; another is concerned with the role of big business 
in producing such changes. Obviously these questions are too 
broad for adequate discussion here. I shall have to limit 
myself to two observations: (1) the extent to which the rise 
of big business during the last forty years is responsible for 
such changes as have occurred is usually grossly exaggerated ; 
(2) changes in public policy directed toward these problems 
will have to be of a different sort and proceed from very dif- 
ferent intellectual presuppositions than those underlying our 
traditional monopoly policies. 

People who view with alarm the huge size of modern busi- 
ness enterprise and speculate upon its influence on traditional 
American democracy are apt so to speculate outside the con- 
text provided by the tremendous growth of national and busi- 


5 Robert H. Jackson, “ Should the Antitrust Laws Be Revised?” Speech 


delivered September 17, 1937 before the Trade and Commerce Bar Association 
of New York. 


[169] 


48 MONOPOLY AND COMPETITION [XVIII 


ness wealth. It is true that the assets of a relatively few 
corporations constitute a large percentage of total business 
assets. But so did they forty and even fifty years ago. The 
change has not been nearly as great as it is commonly sup- 
posed. 

Furthermore, for many aspects of the problem of concen- 
tration of economic control, total assets are a poor measure of 
corporate size. The number of employees is a very much 
better measure. Recent data published by the Social Security 
Board indicates that the relative importance—by this measure— 
of large-scale enterprise in the economy is much less than asset 
computations would indicate. The ratio of assets to em- 
ployees varies greatly from industry to industry and many 
firms which are colossal in terms of assets are of moderate 
size in terms of employees. This is conspicuously true of the 
utility field. 

The fact of concentration has a real bearing on the char- 
acter of the society in which we live. But is there not a dis- 
position on the part of the “ concentration experts” to idealize 
the American past as one in which men were free and equal 
and no group exercised more than its proportionate share of 
social influence? It is my impression that this ideal departs 
very far from the facts. 

If the problem of concentration, in so far as it is repre- 
sented by large-scale enterprise, is to be attacked by public 
policy, then the methods applied will have to be different from 
those associated with our traditional anti-monopoly policy. 
The objective becomes not the elimination of restraints or the 
curbing of monopolistic price and production policies, but an 
attack on size as such. The ideal envisaged is neither the 
maintenance of free enterprise nor a behavior of prices and 
production compatible with an efficient use of resources but, 
rather, a small enterprise economy. The method employed 
might be progressive taxation of corporation income, refusal 
to license corporations beyond a certain size for purposes of 
interstate trade, or many others. One’s attitude toward this 
objective depends upon his evaluation of many factors which 
are impossible, in a limited time, to discuss. Among the most 


® Cf. Corson, John J., Wages and Employment Under the Old-Age Insur- 
ance Program, Social Security Board Release, October 3, 1938. 
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important are the possible loss in long-run efficiency, the costs 
of economic dislocation involved, and the probable changes in 
the locus and use of economic power. Without attempting to 
justify my position, I am strongly of the opinion that the 
advantages of such a policy are highly dubious while the costs 
are very real. 


REMARKS BY THE CHAIRMAN 


PRESIDENT MITCHELL: In accordance with its custom, the Acad- 
emy will conduct a discussion from the floor. The discussion will be 
opened by Harry D. Gideonse, Professor of Economics, Barnard 
College, Columbia University. Professor Gideonse! 
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have been told that the discussion may roam widely, even if 

those who prepared formal papers are in the very nature of their 

enterprise restricted to a narrow and more specialized territory ; 
and I propose to roam only for a few moments, for the obvious reason 
of limited time. 

Monopoly has been dealt with here in rather scholarly and intel- 
lectual terms, but monopoly, of course, is a battleground in con- 
temporary American politics and, as Professor Morgenstern sug- 
gested, in European politics. 

A glance at the economic literature on monopoly in general makes 
it apparent that some of our best minds are splitting fine hairs when 
they might more fruitfully be splitting some of the dangerous logs 
that are clogging the flow of public and private business. We are 
tempted to draw elegant pictures with mathematical equations and 
graphs, while social and economic monstrosities of the sort described 
by Professor Morgenstern confront us in the day-by-day conduct of 
the public and private business of our time. While the more esoteric 
devotees of academic economics quarrel about fine points in the theory 
of imperfect competition, the Lower Economic Illiteracy attacks 
chain stores on the almost incredible ground that they are monop- 
olies; at the same time the Higher Economic [lliteracy—including 
some of our “ best minds” in politics and law—either advocates the 
organization of producers’ monopolies, like these cartels we have been 
hearing about, as a sure method of increasing ‘“ purchasing power” 
in times of depression, or in the language of a nationally known 
professor of government, attacks “ trust-busting as the blackest form 
of socialism”. The fact that other specialists in politics attack 
“ trust-busting”’ as a futile return to laissez faire doesn’t seem to 
give anyone cause for concern. 

The attack on chain stores by the Lower Economic Illiteracy is 
based on the characteristic error of identifying mere size with monop- 
oly, mere smallness with effective competition. It is very hard, as 
Professor Clark stressed, to be dogmatic with regard to the effect of 
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chain stores on consumers’ interest. It is difficult to find out whether 
it is to the greater advantage of the consumer to be in a situation in 
which there are, shall we say, eight independents or two competing 
chains and three independents ; but while we quarrel about such nice 
points, I submit that a certain amount of crude light can perhaps be 
thrown on the effect of the transition by just examining the nature 
of the lobby which in the various states is so busily engaged in legis- 
lating against chain stores. That, of course, is not a conclusive 
argument, either, but it throws some light upon the importance of 
some of the variables in the equations with which we are concerned. 
Typically chain stores have increased the standard of living of the 
American people by restoring competition in branches of retail dis- 
tribution that had gradually settled down to more or less comfortable 
geographical monopolies. Legislation attacking or penalizing chain 
stores, therefore, tends to lower standards of living for the general 
public by increasing the margins which local monopolists can exploit 
with impunity. Essentially, it is legislation to protect small-scale 
local monopoly. Furthermore, it is designed to curb large-scale 
national competition. Politically, however, it is presented as part of 
the general attack on the monopoly problem. Laws of this sort, 
which are deliberately designed to increase the cost-of-living of the 
American public by reducing the effective force of competition, now 
exist in twenty different states and in more than fifty cities, and as a 
result of such legislation one of our largest grocery chains closed up 
1200 branches last year. 

The notion that the flow of purchasing power can be widened by 
monopolistic devices increasing costs-of-production, and the statement 
that “ trust-busting is the blackest form of socialism’”’, are typical 
of the sort of economic views which the Higher Economic Illiteracy 
is now seeking to substitute for the much despised orthodoxy of the 
“classical economists”. Every one knows that if the shelves are 
crowded with unsold goods, it is not usually a good idea to increase 
prices if it is the purpose to clear the shelves. In national politics, 
however, monopolistic devices to arrive at “fair” prices or wages 
—which to a producer is likely to mean higher prices or wages—are 
the first resort of all the “ practical” men involved in such efforts 
to upset the “ theories of economists”. If there are men unemployed, 
it seems obvious that we can reduce unemployment by increasing wage 
rates. If the markets for our agricultural exports are destroyed by 
economic nationalism—which is a form of national monopoly—then 
our political doctors prescribe an increase in the prices of farm prod- 
ucts by other monopolistic devices. If the productive capacity of our 
factories is largely idle, the obvious political prescription consists of 
agreements or cartels, which by price maintenance will further curtail 
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the volume of production. If such schemes lead to reduced employ- 
ment, higher prices and a lower standard of living, their “ practical ” 
and “ realistic” sponsors will denounce the “ folklore of capitalism ” 
and illustrate a familiar principle in primitive psychology by pointing 
to economists and international bankers as the High Priests of Evil. 

Perhaps the utter confusion in contemporary economic views is best 
illustrated by further analysis of the statement that “ trust-busting is 
the blackest form of socialism”. Socialism presumably means polit- 
ical monopoly. ‘Trust-busting presumably means deliberate effort 
to restore control of production and consumption to the impersonal 
forces of a competitive market. The statement therefore boils down 
to the claim that an effort to restore competitive control by the open 
market is an effort to build up political monopoly. This statement 
that “ wet is dry’ comes from one of the most distinguished academic 
and public figures of our day as a fitting illustration of the chaos that 
now prevails in our public life. 

Fundamentally, the drive toward monopoly in all ranges of 
modern life is due to our basic misconception of the nature of 
competition. Competitive standards are regarded—by producers— 
as unfair. Therefore, they coin phrases like “ chiseler” and “ scab” 
with which to color the consumer’s reactions, although a chiseler, or a 
scab, is simply a producer who will sell or work at a rate the con- 
sumer can afford to pay. Producers are typically the active elements 
in our public life. Most of us are actively organized in our pro- 
ducer capacity, and inert and unorganized as consumers. Funda- 
mentally, the issue is the old medieval one of “ just” prices or ‘“ just” 
wages. Economists have rather conclusively demonstrated the futil- 
ity of a notion of ‘‘ just”’ price, that is not directly related to actual 
market forces on the side of both producers and consumers. 

A price or wage might seem “ just” or “ fair” to producers, and 
yet not be within the reach of enough buyers to move the goods 
or to employ the available labor. It might seem “just” to the 
buyers, and yet not meet the costs of a sufficient number of producers 
to supply the demand. Why should we not consider a price as 
“ just’, if it is not fixed by collusion, and if it is a price at which no 
seller who is willing to accept it remains without a sale, and at which 
no buyer who is willing to pay it remains unsatisfied? In other 
words, why should we not assume an identity of just and of market 
price, if open competitive conditions are maintained ? * 

Vigorous exposition of the thesis that the notions of “ justice” 
and of “open competition” are closely related is more urgently 
needed today, because of the relation of monopoly to the trend to- 


*Cf. my paper on “ Nationalist Collectivism and Charles A. Beard”, 
Journal of Political Economy, Dec. 1935, pp. 778-799. 
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ward totalitarian government. Market price tends to enforce itself 
—as described in the preceding paragraph—through the impersonal 
force of adjustments by producers and consumers. Monopolistic 
price, however, requires specific and personal (or group) enforce- 
ment. Early experience with the N.R.A. immediately brought the 
issue of “compliance” to the foreground. Administration of the 
A.A.A., and its sequels, has made enforcement—particularly in the 
long run—a central issue. Trade unions that enforce rates above the 
market require the employment of devices that are politely described 
as “ vigorous picketing”, and less politely as “muscle men”. Milk 
dealers who try to keep the prices of dairy products above the market 
have to resort to state trade barriers or to provide for informal en- 
forcement along the highways when issues arise with so-called 
“scab” trucks. Any standard history of our large monopolistic 
corporations abounds with relevant illustrations. The notion of 
coercion—physical, legal or otherwise —is inherent in monopoly. 
Inherent in monopoly, therefore, is a trend toward dulling public 
sensitiveness toward the use and abuse of force—and ultimately to- 
ward preparation for acceptance of the view that public power to 
repress the exercise of coercion by private monopolists is a desirable 
if dangerous expedient. Here lies one of the most fascinating “ no 
man’s lands” in academic specialization—the relation between the 
growth of arbitrary power in politics on the one hand and the decline 
of the free market in economics on the other. 

Here the general subject of monopoly and its consequences—our 
topic this morning—ties in with the future of the political institutions 
of a free and democratic society, as well as with the more obvious, 
more immediate and material concern for a full and productive use 
of our resources. 

I conclude. If I have disappointed you by not paying more de- 
tailed attention to some of the more definite points advanced, I point 
to the clock and to the superior need for a bolder introduction of 
some of the larger aspects of the subject we have before us this 
morning. 
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THEIR CONSEQUENCES 


CHAIRMAN MITCHELL: We are now ready for general discussion 
from the floor. 


Mr. CARROLL L. WILSON (Boston, Mass.) : I have two questions 
to ask. I should like to ask Dr. Nourse the first one. Dr. Nourse, 
your advocacy of what you called dynamic price policy holds out an 
alluring prospect to people of free imagination; however, I wonder 
whether, in distinguishing, as you have done in your book on indus- 
trial price policies, and to some extent in your discussion this morning, 
between so-called dynamic pricing and monopolistic pricing, you 
have given too little weight to the difference in products that have 
been involved in these types of policy. 

Let me frame the question in a different way. Do you know of 
any important instances, in which a producer of an old product was 
willing to continue a so-called dynamic policy of reducing his prices, 
when that policy meant a reduction in his total dollar sales? 


Dr. Nourse: To the specific question, the answer would have to 
be no. I do not think I could cite a case of any producer in an estab- 
lished field such as you suggest, who knowingly and willingly has 
foregone profits at the level to which he has been accustomed. On 
the other hand, there are numerous instances where such reduction 
has been made in the expectation that it would expand volume and 
reduce unit costs of production so that profits would be maintained 
or even increased. ‘There is a wide difference in situations, which 
we tried to emphasize in the industrial price policies book. We 
pointed out that the price reduction policy is one which ordinarily 
begins at the frontier of growth, where business makes contact with 
the ultimate consumer and, even along this frontier line, only at those 
points where technological advances are being made. But, starting 
there, with the action of concerns which are sellers to the consumer 
but buyers from other manufacturers, the influence is passed back and 
pressure exerted on many of the underlying groups, which forces them 
to make price concessions, thus causing the tendency toward price 
reduction—as a means of passing on to the consumer the benefits of 
technological advance—to infuse the whole system. 


Mr. WILson: My second question I should like to direct to Pro- 
fessor Slichter. It is: Have you seen the later report of the returns 
of corporation income for the year 1936? 
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PROFESSOR SLICHTER: No. 


Mr. WILSON: Well, that has been published, since your article 
dealing with the low profits in the years 1936-37, and I am afraid 
that it will to some extent change your views, because the total re- 
ported profits of all corporations in the United States, less the deficits 
of those corporations, were larger in 1936 than in any of the years 
prior to 1928, and nearly as large as they were in 1928. That in- 
formation has been published since your article first came out.* 


PROFESSOR SLICHTER: That would indicate, then, the very inter- 
esting fact that the small concerns had done better between 1935 and 
1936 in getting their costs under control than the large concerns. 
If we are reaching the point where the small concern can adjust 
itself to business changes as well as the large concern, that is a basis 
for considerable optimism, because the great disadvantage of the 
small concern has been its inability to afford a department for the 
making of changes. It has not been able to specialize on engineering 
and to organize itself for improving its methods and its products, at 
the same time that it continues routine production. 


Mr. Witson: If the figures show, Professor Slichter, that the 
most spectacular changes between 1935 and 1936 were in the number 
of reported deficits, and in the reduction of the deficits of those 
corporations which in 1935 reported deficits, might that not be a 
result of the coming into the market of marginal concerns which had 
not been able to compete at all in 1935? 


PROFESSOR SLICHTER: I suppose it was mainly the result, though 
it is dangerous to hazard a guess, of inventory profits during the 
spectacular rise in raw materials between May and December 1936. 
I hope that it is something more permanent than that, but I am very 
much afraid that it is simply a temporary favorable circumstance. 
For example, if one compares the profits of companies, which are 
doing about the same volume this year, with 1937, the results are not 
too reassuring. In that period, of course, the inventories played a 
somewhat opposite rdle. 


Mr. WILLIAM TosiAs BUTLER: My idea of price is merely this, 
that price is affected by the fundamental conditions involved in our 
economic relationships, in our effort to serve one another in a free 


1 Professor Slichter has added the corporate income tax returns for 1936 
in the printed report of his remarks. Observe that the actual increase in 
corporate income in 1936 was far less than the reported increase in taxable 
income because the 1936 law made intercorporate dividends subject to 
taxation. When correction for this change is made, corporate income in 1936 
was even below the year of mild depression, 1924. On this point, see foot- 
note 12 on p. 27.—Ep. 
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market or in a monopolistic market, and that price will regulate itself, 

if there is a free market in which to exchange our services and in 
which the privilege to choose what we want remains. But beneath 
that action of serving one another, and permitting that service to have 
its influence upon price, free from any interference, I recognize the 
factor of a social function in those things which are non-competitive 
and which are serving the public uniformly and universally. There- 
fore, the factor of competition is not involved. I recognize this 
distinction, but, wherever competition is possible, the fundamental 
influence is the fact that we have introduced the corporation into the 
competitive principle and the free market. We have introduced an 
instrumentality, by its very nature unrestricted and unrestrained, 
which naturally has conquered the market by its size. No one in the 
United States can deny that that tremendous size commands resources 
and destroys the principle of individualism and the whole idea of 
competition and a free market. No man who buys goods in the 
various markets of our country expects to get a competitive price in 
fundamental fields. 

You must face the fact that individualism is gone and the rights 
of the individual are gone. The American people have yet to decide 
whether the present efficiency of concentrated corporate organization 
is greater or more desirable than the social efficiency that comes from 
the initiative, from the energy, and from the enterprise of men who 
are eager to build careers in a competitive economic order. 


CHAIRMAN MITCHELL: We have five minutes more at our disposal. 
Is there another question ? 


Mr. Hiccins: I wonder if anybody can explain what seems to me 
to be a change in the political approach to this problem of prices. 
As I recall it, the efforts of both the Hoover Administration and the 
succeeding administration, until recently, have been directed toward 
the maintenance of the price level by various devices. Now, the 
emphasis seems to be changing, and the effect of the present admin- 
istration’s approach is to break the price level down. If that is so, 
has anybody a reason for that different approach to the problem? 


PROFESSOR MASON: I have no explanation of it. I will agree that 
there has been a change in what seems to be dominant administration 
policy, and I should say that it was conspicuously marked by the 
coming to the anti-trust division of Mr. Jackson. I have been a 
good deal impressed, in looking at the President’s message on monop- 
olies, with the similarity of the language to that of Mr. Jackson 
during the year. Why that has become important and is considered 
to be important now, I do not know, but I think that that is the stage 
at which it did become an important problem. 
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morning, of the Fifty-eighth Annual Meeting of the 

Academy. The broad subject for the meeting is 
“Monopoly and Competition in Industry and Labor”, and 
this morning a number of interesting papers developed the 
background of facts in this country as to monopolies and con- 
centrations of economic power and their trends and conse- 
quences. In this afternoon’s session the subject will be “ Pub- 
lic Policy Toward Concentrations of Economic Power”. 

Let me remind you before the session begins, that the 
Academy, in its efforts to furnish a platform for the discussion 
of matters of public interest, wants to hear both sides of every 
case, not only from those whom it has invited to participate 
but also from any in the audience who care, afterwards, to 
take part in a general public discussion, which is by the nature 
of the case limited to a few minutes for each speaker. 

The first speaker of the afternoon is one whose name is 
known to all of you, Mr. Thurman Arnold, formerly of New 
Haven, now of Washington, Assistant Attorney General of 
the United States. Mr. Arnold! 


i= afternoon continues the sessions, which began this 


* Opening remarks at the Second Session of the Annual Meeting. 
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INCE I am forced to extemporize on the rather broad 
S subject of the policy of government toward business, I 

am going to confine my remarks to the policy of my own 
shop, the Antitrust Division of the Department of Justice. 

With respect to the enforcement of the Sherman Act, the 
policy of government toward business can be reduced to an 
easy formula on which we all would probably agree. The 
first part of that formula is this: None of us desire to abandon 
our traditional attitude of favoring an economy of free and 
independent business enterprise. I know of no significant 
movement in the United States which is attempting to depart 
from that ideal. 

As evidence of this it may be noted that our most important 
investigation, by the Temporary National Economic Committee, 
is heralded an anti-monopoly investigation, even though the 
terms of the President’s message cover a broad survey of our 
entire economy. The reason for the particular emphasis on 
“‘anti-monopoly ” is that the word carries a picture of a state 
as we would like to see it. This attitude is the first element 
in forming the policy of government toward big business. 

The second element in forming that policy is the fact that 
it is necessary to compromise between the logical extension of 
the anti-trust ideal and the fact that modern industrial tech- 
niques require large organization. I think no one desires to 
prevent efficient mass production and distribution. Therefore, 
wherever size or concerted action is necessary for efficiency in 
production and distribution, it may usually be supported by the 
famous rule of reason in the anti-trust law interpretation. 
There is a second necessary compromise or qualifying principle 
in the application of our competitive ideal. The complicated 
machinery of modern distribution requires certain concerted 
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action which must be justified under the principle of orderly 
marketing. Clearance in the moving picture industry and 
regulation of the spring surplus of milk are examples. Other 
illustrations are found in every large industry. A reasonable 
interpretation of the anti-trust laws must be one that does not 
wish to disturb either orderly marketing or efficient mass pro- 
duction. In applying these qualifications we must exercise 
care not to justify any larger combinations or any more re- 
straints than are actually necessary. The burden of proof 
should always be against combinations which give great in- 
dustrial power to small groups, but when that burden is met 
the Sherman Act should not be an instrument to promote 
inefficiency. This, I think, is the rule of reason in the anti- 
trust laws. 

There are certain corollary principles in defining the policy 
of government toward business under these principles. Once 
it is decided that enormous concentrations are necessary in the 
interest of orderly marketing, or in the interest of mass pro- 
duction and distribution, there must be some public responsi- 
bility in forming the price policies of such great organizations. 
In other words, if a monopoly position is an economic neces- 
sity, public control of some sort or other must be sought. 
Competitive freedom from regulation cannot be extended where 
no actual competition can exist. 

I think that if we face this fact, we shall find the areas in 
which monopolistic positions are necessary to be far more 
limited than we now suspect. We shall find, moreover, that 
competition in the great majority of industries is furthered, if 
we recognize the need of regulating necessary monopoly posi- 
tions in a few. This idea is as old as our conception of public 
utilities. 

These general formulas, I think, express the background of 
our tradition. It is almost impossible to define them con- 
cretely. Nevertheless, vague though they are, they are the 
best starting point to solve our economic problems without dis- 
turbing American traditions. The question is: How are we 
going to apply them? My answer is that the only way to do 
it is to take up one industry at a time. These ideals and prin- 
ciples give us not a chart or a plan, but an attitude and a 
picture of the society in which we desire to live. Their appli- 
cation to the unlike situations in different industries cannot be 
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by general rule. It is a problem of organization, like the 
organization of an army. We must not first write the drill 
regulations and then make the army conform. We must train 
our companies and our regiments and then mold the drill 
regulations to their particular necessity. The necessity of tak- 
ing up one industrial problem at a time is increased because 
after forty years without adequate anti-trust enforcement a 
number of eggs must be unscrambled. This cannot be done 
in the abstract. This must be done in such a way as to avoid 
unnecessary dislocations of interests which have clustered 
around excessive concentrations of wealth. Each particular 
industry, in that respect, presents a separate problem. 

The problems of the building trades are not the problems 
of the movies; the solution of milk tells you nothing about 
the solution of concentration in cottonseed oil. If the basing- 
point system in steel is a system that we wish to get rid of, 
and if it be further true that getting rid of the basing-point 
system might destroy the economy of great cities, the method 
of accomplishing our objective must be examined with respect 
to its impact on the particular interests and individuals in- 
volved, and not by the logical development of a rule. 

This seems a most difficult thing for the American people 
to understand, accustomed as they are to thinking that gov- 
ernment by definition is the best government. 

So much for the general objectives. What is a technique 
to accomplish them? I will illustrate it by outlining the tech- 
nique of the instrumentality of which I am in charge—the 
anti-trust law. The Sherman Act, I admit, does not fill the 
entire picture. Nevertheless, it is our most outstanding ex- 
pression of the ideal of free enterprise. It is also elastic and 
capable of developing practical methods of handling each 
industrial problem according to its separate facts. 

There are two problems in this country today with respect 
to combinations which hamper or throttle independent enter- 
prise. The first is a problem of prevention. The second is 
the problem of constructive solution of industrial areas and 
combinations which have gone so far toward control that they 
cannot suddenly be changed without something coming in to 
fill the vacuum. 

The problem of prevention, I suspect, is everywhere. The 
Antitrust Division has never been adequately manned. In 
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the time of Theodore Roosevelt there were five attorneys. 
With such a personnel to administer such a vast undertaking, 
of course, that famous anti-trust campaign was a failure. Even 
at the beginning of the present administration there were only 
eighteen in the Division. This was a mere corporal’s guard 
to police a country the size of America. Now there are ninety- 
seven. Yet this personnel has thirty-one major acts to en- 
force besides the anti-trust laws. It is obvious that if we are 
going anywhere in the actual problem of prevention of combi- 
nations, we must have regional offices and an adequate staff. 
I doubt if anybody has ever heard of the anti-trust law outside 
of a city of a million people and outside of our larger indus- 
tries. If you don’t believe it, look at the situation among 
smaller business combinations. 

Our central problem is unused capacity. We have an in- 
come level which cannot absorb goods at the price level—65 
per cent of the families under $1500 a year; twelve million 
families facing starvation, and so on. You are all familiar 
with those figures. I shall not go into them. They mean 
that business has become wedded to cost accounting systems 
which have put the prices above the possibilities of purchase 
under that income level. Distributors are not making any 
money. Merchants become discouraged. They turn to the 
chain stores and blame them for their troubles. They seek to 
tax the chain stores out of existence. Other industries seek 
to eliminate other competitors whom they call chiselers. 
States seek to abolish out-of-state competition, turning to their 
legislatures for aid. There is an epidemic of what amounts to 
protective tariffs between the states in the United States, not 
under that name, but under the name of inspection laws, or 
something equally euphonious. 

The doctors are a typical example. With a scale of fees 
above what the community can pay for medical services, they 
are conscientiously and zealously, almost religiously, fighting 
Organizations which are introducing competitive elements in 
medicine. The same influence is felt in almost every area of 
distribution. I believe that the anti-trust laws, the great pre- 
ventive agency against the power of those who seek to elim- 
inate competition, are the only force immediately available to 
turn this tide. Other legislation may be needed, but here, it 
seems to me, is the starting place. 


[183] 


62 MONOPOLY AND COMPETITION [XVIII 


I think that if respectable business men have their attention 
called to the anti-trust laws with a certain degree of firmness, 
the change will begin to be felt. 

Today we lack men to handle the problem, yet I think it can 
be handled because I know of instance after instance of com- 
plaints sent to my office which I cannot investigate, yet where 
the slightest pressure would turn the trend and let competitors, 
who are now called chiselers, get their heads above water. So 
much for unaided enforcement. 

When it comes to the larger industries of the country, mere 
prevention is often not enough; because, where size is essential 
to efficient mass production, a certain amount of power over 
prices is inevitable. In addition, larger industries are almost 
inevitably tied up with the smaller ones. 

I was talking with some leaders in the heavy industries about 
the possibility of a concerted price drop in the housing in- 
dustries, with the end of making this final product, the house, 
a little cheaper. No one, so they told me, can drop the price 
of his product for it will be absorbed elsewhere—in the con- 
tractor’s profit, or in labor’s reward—without cheapening the 
final product, the house. For example, we receive complaints 
from all over the United States charging contractors with 
clearing their contracts through joint agencies to eliminate 
competition. I was talking about the situation to one large 
manufacturer of a product important in building houses. He 
said, “I am at the mercy of these contractors. It is no use 
my reducing my prices.” 

It seems to me that the technique to meet that situation 
requires taking up all factors in the problem at once. If we 
prosecute a small contracting abuse in San Franciscc, and later 
another contracting abuse in Boston, the total effect of our 
activity is negligible. If we take up the industry as a whole 
in twenty-five or thirty cities at the same time, we may say to 
the contractors: “ We are trying to eliminate this price prac- 
tice of everyone concerned at the same time, which prevents 
low-priced housing in large volume. You will benefit more 
than by your present policy of eliminating chiselers. We are 
putting the same pressure on the practice which prevents com- 


petition in the heavy industries so that you, alone, will not bear 
the whole burden.” 
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We may say to the manufacturers: “ If we can get from you 
a concerted drop in prices of all the elements which make up 
a house, we will protect you from the contractors ganging up 
and absorbing that drop.” 

At that point, I think, it is fair to ask labor to come in and 
promise them the same thing—a greater annual income for 
possibly a lessened hourly wage. I do not think it is fair to 
ask labor to come in first. Indeed, in such a situation you 
cannot get anyone to come in first. You are not going to get 
anywhere unless you take up the entire industry at one time. 
Further than that, I do not think you are going to get general 
principles out of the solution of one industrial problem, which 
can be applied by rule of thumb to other industries with dis- 
similar problems. 

This technique of treating one industry at a time is possible 
under an intelligent application of the anti-trust laws. It 
means, however, that we must go further than mere preven- 
tion. We must develop the possibilities of the constructive 
solution of problems where enforcement alone is inadequate. 
We are trying to work out techniques by which we can get that 
constructive solution. Briefly they are these: By using the 
civil procedure as a method of going before a court to get 
approval of such voluntary plans, involving reasonable con- 
certed action as will create orderly marketing and stop the 
violations. Where the anti-trust laws are completely inade- 
quate, so that even the civil process used constructively fails, I 
think it becomes our duty then to present that inadequacy to 
the legislature. But in seeking legislation, as in seeking inter- 
pretation, I want to present one industrial problem at a time in 
the light of its peculiar facts. 

I was interested in reading some of the comments upon the 
consent decree just entered in the Ford and Chrysler suit, 
criminal prosecutions which are an example of that technique. 
Ford and Chrysler, with the consent of the government, have 
submitted a set of practices involving concerted action to the 
court to decide on their reasonableness. These practices are 
not compulsory regulation of others. They are submitted only 
because Ford and Chrysler, having abandoned one way of 
doing business because they are charged with destroying com- 
petition, must substitute another to fill the vacuum. They are 
entitled to know whether the new way, since it involves con- 
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certed action, is reasonably designed to further competition. 
To inform a business organization of what it may voluntarily 
do without fear of prosecution is a real necessity. 

The economic justification of advertising, at least in some 
industries, is the increase of consumption. For example, where 
you advertise particular brands of milk which have no special 
merit, you force your competitor, who furnishes the same 
product, either to spend an equivalent amount of advertisjng, 
and thus produce a wasteful system of distribution, or to go 
out of business. Ford and Chrysler have voluntarily agreed 
to eliminate such advertising in the auto finance field. 

They agree to advertise a plan which will guarantee the 
cheapest financing for the public, the least expenditure. 
Chrysler agrees to advertise all those who will conform to 
that plan. The plan is subject to the objections of the Depart- 
ment of Justice or competing companies. In other words, 
the manufacturers are interested in getting cars out and not 
in favoring some particular finance company. 

It was interesting to note that many newspapers interpreted 
the approval of concerted action on advertising, which bound 
only the parties concerned, as an attempt to regulate adver- 
tising. There is, of course, no desire to force business to take 
concerted action on advertising or anything else. However, 
where two great industries desire specific security from prose- 
cution in adopting new practices, to fill the gap caused by the 
abandonment of old ones, it is only fair to submit these new 
practices to the court for approval, and to state why they are 
reasonable. This is not regulation of what business must do. 
It is clarification of what business may do. 

This method has the merit of taking up one industrial prob- 
lem at a time. If we take up unlike problems together, we 
get nonsense. For example, I can think of an amendment to 
the Copyright Law which might ameliorate a situation in the 
Association of Musical Composers and Publishers in which we 
have a suit in New York. I can also think of an amendment 
to the Copyright Law which might ameliorate a situation 
involving a combination of moving picture theaters in the 
Southwest to raise prices in second run theaters. But if you 
ask me to try to draw an amendment for both, the one that 
would work in one case would do incalculable damage in the 
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other. Therefore, in seeking ameliorations of business situa- 
tions by amendment, my policy is: Clarify one situation at a 
time, and avoid the general, blanket sort of law which creates 
wreckage by trying to put everyone into exactly the same mold. 
I think that by applying that technique, we are going to get 
clarification of the anti-trust law, because the general formulas, 
(1) that we do not want to disturb efficient size, and (2) that 
we do not want to disturb orderly marketing practices, can 
only become concrete when applied to particular industrial 
problems. 

I think we can make them concrete first by statements of 
what the Department is going to do—how the Department 
interprets the law (a most important aid to business men)— 
and second, by bringing enough cases into court so that guid- 
ing interpretations of the rule of reason may be found for 
each industry. 

Clarification of the law will only come with enforcement; it 
will not precede enforcement. The different types of our in- 
dustrial organizations do not permit anything more than the 
most general formula. We cannot get clarity by general defi- 
nition. We can learn what the anti-trust law means with 
respect to milk, and with respect to medical services, and so on. 

The conclusion, I think, of this brief talk, because I see my 
time is up, is simply this: If we are going to be sensible about 
creating a government which has a minimum of regulation, 
which is devoted to the ideal of free and independent enter- 
prise, we must remember that organizations are more impor- 
tant that definitions. We will progress by taking up the prob- 
lems of each organization under the general formula of our 
ideal, one at a time. It is because the anti-trust law, out of 
its historical background, offers a method of doing this that 
I hope it will become the central expression of government 
policy toward business. 
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REMARKS BY THE CHAIRMAN 


CHAIRMAN BurcEss: We are very much obliged, Mr. Arnold, for 
that illuminating discussion. ‘The next speaker is a good friend of 
the Academy. He has served on many Program Committees. He 
has served his term, also, in Washington, in various capacities, at 
one time as a member of a board to deal with labor problems in 
the automobile industry ; but he is back now at Columbia as Professor 
of Economics. I have great pleasure in introducing Dr. Leo 
Wolman. 
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M°e of us would probably agree that in a successful 


attack on the kind of unemployment which we have 

come to know in this country since 1930 lies the key 
to the solution of some of the most important and baffling of 
our current economic and political problems. So long as un- 
employment remains at its present high level, proposals to 
amend prevailing public policy are bound to encounter for- 
midable opposition. The continuance of something like the 
present rate of unemployment will inevitably mean the con- 
tinuance of at least the present rate of governmental expendi- 
tures. The longer public spending continues in something like 
its present amount, the more certainly will the conflict over 
the division of powers between local and central authority be 
resolved by transferring ever greater powers and responsi- 
bilities to the federal government. 

Looked at in this way, current unemployment is by no 
means a simple labor problem. The methods devised to deal 
with it are certain to have far-reaching implications. For 
unemployment of this type, besides being a symptom of grave 
disorder in contemporary society, may, through the remedies 
applied to it, become self-perpetuating and for this reason the 
source of additional and still more serious disorders. If the 
current amount of public expenditures, and the mounting debt 
and rates of taxation associated with it, is indeed the crucial 
issue in economic policy that many students of fiscal measures 
deem it to be, then perhaps a correct analysis of the problem 
of unemployment may disclose the means of dealing simul- 
taneously with both unemployment itself and with the prob- 
lems to which accepted methods of treating it have given rise. 

In such an analysis the first step is to obtain a more com- 
prehensive description of unemployment than is now generally 
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in use. This may be done most profitably by viewing current 
unemployment with some sense of perspective. Placed in its 
historical setting the unemployment which has prevailed in the 
United States since 1930, and more particularly since 1933, 
appears to reveal novel and striking features. The most crucial 

of these is the excessively high rate of unemployment that has 
persisted throughout our latest period of business recovery. 
Taken by itself this might be regarded as a purely fortuitous 

and temporary, though disturbing, phenomenon. But, judged 

in terms of the long-time rate of unemployment in this country 
and the appearance of the same phenomenon under similar 
conditions in foreign countries, the unusually high level of 
unemployment in American industry from 1933 to 1937 sug- 
gests unemployment in a new and unfamiliar guise. 

This distinction between an old and new rate of unemploy- 
ment is, perhaps, most clearly illustrated in the course of un- 
employment in Great Britain. For in that country it is possible 
to find a series showing the rate of unemployment, in reason- 
ably reliable and comparable terms, from 1860 to date. For 
the 55 years from 1860 to 1914 the average unemployment 
rate, including periods of both good and bad business, was in 
Great Britain less than 4 per cent.’ In only one year, 1879, 

did the rate exceed 10 per cent and then only by a small 
amount. During years of active business the rate was often 
2 per cent and rarely exceeded 3. Since 1920, this picture 
has been totally transformed. Omitting years of severe de- 
pression, like 1921-22, and 1930-32, the post-war rate of 
unemployment in Great Britain, even throughout years of 
business recovery and general activity, has ascended to new 
and unprecedented heights. Thus in the seven years following 
the depression of 1921-22, the unemployment rate averaged 
II per cent, from four to five times the rate in similar periods 
before the War. During the latest period of recovery, 1933- 
37, the rate had risen to 15.3 per cent, or, if 1933 be omitted 
from this period, to 11.6 per cent, in either case materially 


1 The average annual rate of unemployment for the period, 1860-1914, was 
3.4 per cent. This figure was obtained by averaging the annual rates of 
unemployment computed by Sir William H. Beveridge (Unemployment: A 
Problem of Industry [London, 1930], p. 39) for the period, 1860-1908, and 
the annual trade union percentages of unemployment (19th Abstract of Labour 
Statistics, Cmd. 3140, p. 78) for the period, 1909-1914. 


[190] 


No. 2] LABOR POLICIES AND EMPLOYMENT 69 


higher than the rate of the 1920’s and from four to seven times 
the pre-war rate. This, one must admit, is a startling develop- 
ment. Nor can it, in Great Britain, be regarded as a temporary 
one since it has persisted there for close to twenty years. 
Equally good and comprehensive figures are unfortunately 
not available for the United States. But fragmentary data 
relating to the American unemployment rate suggest that our 
problem has become not essentially different from that of the 
British. Beginning here with the period since 1930 and 
computing cur unemployment rate on a base much broader 
than the British and hence arriving at a rate apparently more 
favorable to this country than is warranted by all the facts, it 
is possible to derive a comprehensive rate of unemployment in 
this country for each of the years, 1930-38. During the four 
years, 1930-33, the percentage unemployed averaged 18.6 per 
cent, and varied from 7.9 per cent in 1930 to 25.1 in 1933. 
During the next four years of improving business, 1934-37, 
the rate averaged 17 per cent, and varied from 20.5 in 1934 
to 13.2 per cent in 1937. If 1934 is omitted, the rate for the 
years 1935-37 becomes 15.9 per cent. Thus during this lat- 
est period of recovery it was found impossible to reduce the 
average rate of unemployment materially below the average 
level prevailing during unusually severe depression. If, more- 
over, the rate of unemployment during the four years, 1934-37, 
is compared with the rate during the seven years, 1923-29, 
the later rate is found to be more than four times the earlier, 
since the average annual rate of unemployment, 1923-29, de- 
rived by much the same general method, was something less 
than 4 per cent.” For the pre-war years no comparable series 
is available. But Douglas’ figures, which begin in 1897 and 
which, because of their more limited coverage, probably show 
a higher rate of unemployment than a more comprehensive 
measure would yield, suggest that the pre-war rate in years of 
relatively active business probably did not often exceed 6 per 
cent. In the United States as in England, therefore, current 


2 Recent Economic Changes, National Bureau of Economic Research, 1929, 
vol. II, p. 478. The average annual rate of unemployment for the years, 
1923-27, was 4.4 per cent. The unemployment rate for 1928 is assumed to 
be 3 per cent and, for 1929, it is computed by the National Industrial Con- 
ference Board (Conference Board Bulletin, July 30, 1938, vol. XII, No. 8, 
p. 64) to be 1 per cent. The average for the seven years, 1923-29, there- 
fore, was 3.7 per cent. 
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unemployment appears to be distinguished from unemployment 
of the past by the persistence of an unusually high rate of 
unemployment and by the failure of the economic system to 
absorb, during a substantial part of the period of business re- 
covery, all but a small percentage of the unemployed. 

If this is a correct statement of the problem which this 
country now faces in the matter of its unemployment, analysis 
of the problem might most profitably concern itself with those 
elements of economic policy which are in the main peculiar to 
these more recent periods. While there are clearly numerous 
aspects of post-war economic developments which serve to 
differentiate the last twenty years from their predecessors and 
to account for some part of this observed increase in unem- 
ployment, it is in the general area of unemployment and labor 
policy that the most novel departures in theory and practice 
have taken place and it is there, consequently, that reliable 
clues to what is going on are most apt to be discovered. In 
support of these recent developments in unemployment and 
labor policy, there is, of course, a body of doctrine which daily 
becomes more elaborate and refined. But stripped of its re- 
finements and elaborations, unemployment and labor policy 
as it is applied in this and other countries today possesses these 
plain and simple features. It is marked, first of all, by an 
intense preoccupation with nominal standards of employment 
and it is directed toward raising those standards in the shortest 
possible time. It involves, next, a thoroughgoing and prac- 
tical redefinition of unemployment. And, finally, it looks to 
extraordinary public expenditures as, at the same time, the 
source of relief to the unemployed and an effective stimulus 
to business and, hence, employment. These diverse and, per- 
haps, discordant elements of the policy are conjoined and 
reconciled by their alleged separate and combined contribution 
to raising the country’s purchasing power. 

Estimating the effects of this and similar economic policies 
is clearly a formidable undertaking. For in economic science 
few of our conclusions rest on proof, in the accepted meaning 
of that term. In appraising the wisdom of alternative policies 
we are at the best forced to rely on the weight of available 
and relevant evidence and on a judgment of the situation which 
we derive from such evidence. Under the circumstances it is 
perhaps the safest rule in economic therapeutics to regard a 


[192] 


| 


No. 2] LABOR POLICIES AND EMPLOYMENT 71 


dose of policy, which fails in the appointed time to produce 
the expected results, as excessive and to reduce it forthwith. 

Applying this rule of thumb to the several policies aimed 
directly at increasing employment and reducing unemployment 
in this country is bound to produce unexpected and weighty 
results. This is certainly so with respect to the most important 
standards of employment — wages and hours — whose correct 
manipulation has latterly been considered the most effective 
means of returning people to work. In the last ten years real 
rates of wages in several of the most important categories of 
labor have increased at a rate never before matched in this 
country during so short a space of time. It is probably correct 
to say that the amount of increase in these real wages since 
1929 would, in the history of such movements, have required 
more than a quarter of a century to accomplish. There are 
many ways of recording these developments, but two sets of 
comparisons will adequately indicate the magnitude of more 
recent changes. Between 1914 and 1938 the real wage rates 
of factory, railroad and bituminous coal mining labor just 
about doubled. In building, the increase was 75 per cent but 
in these trades the rate of wages was already high relative to 
other industries in 1914. A very large portion of this increase 
occurred since 1929; for, from 1929 to 1938, the real wage 
rates of factory employees increased 45 per cent, of railroad 
labor, 38 per cent, and of bituminous coal miners, 50 per cent. 

Much the same course has been followed in the reduction 
of the standard work-week and working day. In the fifty 
years since 1890, nearly all labor has enjoyed a progressive 
decline in hours of work, amounting to eighteen hours a week 
for factory employees and twenty-five hours for coal miners. 
Roughly one half of this aggregate reduction was, for these 
classes of labor, made since 1933. Only in building and rail 
transportation has the change in recent years been moderate. 
But on the railroads the adjustment of working rules has to 
some extent replaced consideration of the standard week, and 
in building average full-time hours were anyhow a fraction 
less than forty a week in 1938.° 


8 Leo Wolman, “ Hours of Work in American Industry ”, Bulletin No. 71, 
National Bureau of Economic Research, November 27, 1938. 
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So far, then, as nominal standards of wages and hours are 
concerned, the advances since 1929 have been quite unprece- 
dented. No one can look at them and feel that the policy 
applied to these standards has been a timid one or that its 
authors have erred in the direction of moderation. If in the 
face of such vast changes, unemployment stubbornly continues 
to resist this species of cure, it may be well to question the 
soundness of the diagnosis in which many of our economic 
practitioners appear to repose such profound confidence. 

With the apparent failure of these measures to reduce un- 
employment to manageable proportions, the need for huge 
public expenditures has continued without abatement. In the 
process traditional views regarding public debt, the burdens 
of taxation, and the uses of public works as a means of regular- 
izing employment have been abandoned. The policy of ex- 
panding and contracting expenditures for public works in 
relation to the successive phases of the business cycle, widely 
accepted in this country not so very long ago, has been thrown 
into the discard as both spending and debt have mounted to such 
levels that the variations about it have ceased to be nearly 
so important as the level itself. Moreover, public spending in 
its present amount has itself acted to sustain prevailing high 
standards of nominal wages and hours by effectively segre- 
gating the unemployed from the employed, by assisting in 
creating artificial and nominal standards of employment for 
both, and by impeding, thereby, the operations of a relatively 
free labor market. 

Added to these factors, and indeed in great measure a part 
of them, have been the numerous and cumulative changes in 
the definition of employment and unemployment. In both 
Great Britain and the United States one of the most far- 
reaching developments in the organization and operation of 
the labor market has grown out of the exercise by a variety 
of public and quasi-public agencies of the authority to fix the 
terms of the employment contract. While this process has 
not yet gone so far in this country as in Great Britain, in the 
brief experience we have had with centralized relief, social 
insurance, the considerable body of labor law enacted since 
1933, and the expanding control by organized labor, it has 
already made considerable headway in the United States as 
well. Under the influence of these changes, judgments and 
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decisions as to the availability and suitability of jobs are 
tending to be made not by the employee himself but by some 
governmental agent who is empowered to act more or less in 
his behalf. The total effect of such policy is, of course, still 
hard to estimate, but it is difficult to see how it can fail to 
affect the mobility of labor and the readiness of standards of 
employment to respond to changing business conditions, and 
through them the total prospects for employment. 

Such in brief are the principal elements in current American 
labor policy. Right or wrong they have been applied with 
exceptional vigor and decision. While they are rarely con- 
sidered in their entirety, they are in fact closely entwined and 
they are bound to stand or fall together. The effects they 
were intended to produce have not been realized. As they 
have acted in this country and as policies not essentially dis- 
similar have acted for a longer period in Great Britain, it is a 
mistake to look to this type of policy for a solution of the joint 
problems of unusual unemployment and heavy public spend- 
ing. If, indeed, we plan to amend policy in the light of our 
experience with it, our records point to the need for a quick 
and thoroughgoing relaxation of many of the standards which 
we have put into effect in these last years. 


REMARKS BY THE CHAIRMAN 


CHAIRMAN BurcEss: Until a few weeks ago the next speaker was 
Under-secretary of the Treasury, in charge of taxation matters, a 
position which he held for more than a year. It has been a very busy 
position in recent months. He is Professor of Law at Columbia and 
will speak to us on the effects of taxation on corporate policies. 
Professor Roswell Magill! 
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EFFECTS OF TAXATION ON CORPORATE 
POLICIES 


ROSWELL MAGILL 


Former Under-Secretary of the Treasury 
Professor of Law, Columbia University 


HE impact of our various taxing systems upon individ- 
l uals and business enterprises generally is a common- 
place of modern life. It is not so generally appreciated 
that since our taxing systems are shot through with a consider- 
able variety of special provisions, exemptions and exceptions, 
transactions or persons or organizations of rather similar 
character are frequently taxed differently. On the whole, the 
Congress has been concerned with the primary effect of these 
special provisions, exemptions and exceptions, in relieving a 
particular person or transaction from a burden deemed to be 
inequitable or undesirable; not with the possible secondary 
effects, of increasing pro tanto the tax burdens of others, or 
of driving them into new and different forms of enterprise. 
Moreover, because of the size and complexity of the revenue 
problem itself, for the most part the moving considerations in 
the formulation of tax laws have been purely fiscal considera- | 
tions. Neither the administrative officials nor the legislators 
have spent much time considering the patterns of business or 
social conduct which were being fostered by the tax laws. 
Now that we have the basis of a quarter-century of experience 
with the modern federal tax system, the Academy may prop- 
erly attempt some tentative conclusions as to the contribution 
made by the revenue laws in sanctioning or in discouraging 
particular business practices. 
Since my limitations of time are severe, I shall deal prima- 
rily with statutory provisions which affect the size and char- 
acter of corporate enterprise generally, not with provisions 
which encourage particular types of corporations, such as 
mutual investment companies* or building and loan associa- 


1In substance, a mutual investment company, as defined in Supplement Q 
of the Revenue Act of 1938, is taxable only upon that portion of its adjusted \ 
net income which is not distributed to its shareholders. 
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tions.” For simplicity, I shall confine myself to the federal 
laws, and in particular to the income tax laws. This treatment 
is reasonably justified by the paramount importance of these 
laws as a factor in determining corporate policies. Because 
of the absence of reliable statistics at many points, my paper 
will be directed to the scope of federal regulation of corporate 
policies as expressed in the revenue laws, rather than to the 
actual results as demonstrated by changes in corporate struc- 
tures, or in financial policies. Granted that many corporate 
subsidiaries have been dissolved in the past five years, it is 
difficult to prove that the dissolutions were attributable to the 
depression, to tax provisions, to mergers in order to effect 
business economies, or to a combination of these and other 
reasons. It is possible to describe accurately the contribution 
of the tax provisions to the general result. 

The present federal revenue laws affect corporate practices 
in at least three major respects which are pertinent to this 
program. (1) The integration of separate enterprises into a 
single corporate unit is fully sanctioned, though there are 
troublesome conditions to be met. (2) The use of the holding 
company, whether personal or commercial, is discouraged, by 
heavier rates and by the denial of the privilege of filing con- 
solidated returns. (3) Corporate capitalization and corporate 
fiscal policies are mildly directed by the capital stock tax, the 
undistributed profits tax, and the income tax provisions for a 
deduction for interest paid and for full taxation to individual 
stockholders of dividends. 


I. THE FORM OF THE BUSINESS UNIT 


1. Corporate Reorganizations—Mergers. Confronted with 
a series of corporate reorganizations carried through without 
the benefit of specific statutory provisions, the Supreme Court 
held in 1921-25 that a stockholder realized income from the 
exchange of stock in a predecessor company for the stock of 
a new company or companies, organized to conduct the same 
enterprise with the same assets.* He also realized income 


2“Domestic building and loan associations substantially all the business 
of which is confined to making loans to members” are exempt from the 
federal income tax. Sec. 101, Rev. Act of 1938. 


8 Cullinan v. Walker, 262 U. S. 134 (1023); Marr v. United States, 268 
U. S. 536 (1925); cf. Weiss v. Stearn, 265 U. S. 242 (1924). 
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from the receipt of shares in a new company in which had 
been segregated part of the business of the old.* In each case, 
the stockholder had received an interest different in kind from 
what he had had before—shares of stock in a new and legally 
distinct entity. In the cases in which the old company re- 
mained in existence, and the stockholder received shares in a 
new company as a dividend, the surplus of the old company 
was in fact large enough to cover the distribution. It is of 
course possible to realize income in property as well as in 
money. Hence the court was justified on purely legal grounds 
in deciding that the year of the receipt of the new securities 
was an appropriate time for the computation and taxation of 
any profit which had accumulated in the investment.® At the 
same time, the decisions turn largely on matters of legal form, 
and hence the distinctions are not appealing to a layman or to 
an economist. Either finds it hard to see an occasion for an 
income tax when there has been no substantial change in the 
original investment,®° but merely the organization of the 
DuPont Company of Delaware to conduct a part of the busi- 
ness of the DuPont Company of New Jersey. 

Viewed merely as instruments of tax policy, then, these de- 
cisions were bound to be challenged. Moreover, in the early 
twenties, Congress regarded business reorganizations as fre- 
quently desirable and often necessary. Hence, successive rev- 
enue laws contained increasingly liberal provisions, to permit 
corporations and stockholders to carry through tax free, not 
only the kinds of reorganizations which the Supreme Court 
had passed upon, but a number of other kinds. These pro- 
visions, among the most complicated in the law, began to 
appear in 1918," and reached their zenith in 1924.* Since 
1934, Congressional doubts of the wisdom of the policy have 


4 United States v. Phellis, 257 U. S. 156 (1921); Rockefeller v. United 
States, 257 U. S. 176 (1921). 

5 See Magill, Taxable Income (1936), pp. 52 et seq. 

6 Some economists, notably Robert Murray Haig, have defined income as 
“the money value of the net accretion to economic power between two points 
of time.” Although Dr. Haig might favor an annual accounting for this in- 
crease in value of assets, quere whether he would choose the time of a cor- 
porate reorganization as the occasion for such an accounting. 


7 Sec. 202(b), Rev. Act of 1918. 
8 Sec. 202, 203, 204, Rev. Act of 1924. 


[198] 


| 
| 


No. 2] TAXATION AND CORPORATE POLICIES 77 


brought about a gradual attrition,’ but the core remains; and 
even as late as 1938, additions were made at the request of the 
Securities and Exchange Commission for the benefit of public 
utility companies compelled to reorganize under the Public 
Utility Holding Company Act of 1935.*° 

It is hopeless to attempt to treat in more than the most gen- 
eral outline a series of provisions upon which books have been 
written,? but a summary of them will enable us to detect and 
to evaluate major policies. 

The definition of reorganizations in the act** commences 
with statutory mergers or consolidations; that is, mergers or 
consolidations carried out under the applicable state laws. The 
definition proceeds with ‘the acquisition by one corporation 
in exchange solely for all or a part of its voting stock: of at 
least 80 per centum of the voting stock and at least 80 per 
centum of the total number of shares of all other classes of 
stock of another corporation, or of substantially all the prop- 
erties of another corporation.” It comprehends also “a trans- 
fer by a corporation of all or a part of its assets to another 
corporation if immediately after the transfer the transferor or 
its shareholders or both are in control of the corporation to 
which the assets are transferred.” This comprehensive defi- 
nition (and I have not quoted it all) is a background for the 
really vital subdivisions, which exempt from recognition for 
tax purposes the profit or loss on specified exchanges — ex- 
changes most of which would result in tax consequences under 
the Supreme Court decisions referred to. Thus no gain or loss 
for tax purposes is recognized if securities in one corporate 
party to a reorganization, Corporation A, are exchanged for 
securities in another corporate party to the reorganization, 
Corporation B.** Nor is gain or loss recognized if one cor- 


®In 1934, the reorganization definition was sharply modified; and the pro- 
vision of prior laws permitting a shareholder in one corporate party to a 
reorganization to receive additional shares in another corporate party, with- 
out recognition of gain or loss, was eliminated. 

10 Supplement R, Rev. Act of 1938. 

11 See, e. g., Miller, Hendricks and Everett, Reorganizations and Other 
Exchanges in Income Taxation (1931). See also Milton Sandberg, “ The 
Income Tax Subsidy to Reorganizations ”, (1938) 28 Columbia Law Rev. 08. 

12 Sec. 112 (g), Rev. Act of 1938. 

18 Sec 112(b) (3), Rev. Act of 1938. 
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porate party to the reorganization exchanges its property for 
securities in another corporate party.’* 

On their face, these provisions permit a wide range of re- 
adjustments in the corporate structure, without tax conse- 
quences. On closer analysis, it is evident that the building-up 
of corporate structures into larger units is primarily contem- 
plated. Several corporations can be merged or consolidated 
without the recognition of gain or loss to the stockholders or 
the corporations themselves, so long as no “ boot”’ passes.*® 
Combinations effected by means of the acquisition by one cor- 
poration either of 80 per cent of the stock of another, or of 
substantially all the properties of another, can likewise be 
accomplished free from income tax. Under another para- 
graph,*® a business enterprise can be transferred from indi- 
vidual ownership into corporate ownership without the recog- 
nition of gain or loss. A business originally started with a 
small capital by an individual owner can grow into a corpora- 
tion, and then can become either one subsidiary of a chain 
owned by a holding company, or one of the components of a 
large merging or consolidated corporation; the original in- 
vestment of $100,000 in an individual enterprise may have 
been transmuted into a minority interest, worth many times 
$100,000, in the stock of the merging corporation. During 
all these years of corporate history, federal income taxes will 
have been payable on current income; but if the reorganiza- 
tion provisions have been complied with, the successive and 
far-reaching changes in the business structure will not have 
been made the occasion of an income tax, notwithstanding in- 
creases in value in the corporate assets, or in the securities 
issued against them. 

In summary, the present revenue laws view with indifference 
the growth of corporate structures in the specified forms—they 
are not directly encouraged with a lower tax, nor discouraged 
with a higher tax, except in one major particular to be noted. 
Moreover, it should be emphasized that the potential gain or 
loss which is not presently recognized is not completely ex- 


14 Sec. 112(b) (4), Rev. Act of 1938. 


15 If “boot” passes, in general any gain is recognized to the extent of the 
boot. Sec. 112(c), Rev. Act of 1938. 


16 Sec. 112(b) (5), Rev. Act of 1938. 
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empted ; the recognition is in reality postponed until the stock- 
holder terminates by sale or the like his investment in the 
enterprise.** On the other hand, the legislative policy over 
the last twenty years has not really been a passive one, for 
without the present tax provisions, undoubtedly many or most 
of the mergers, consolidations and other corporate reorganiza- 
tions would have given rise to immediate tax liabilities under 
the prior Supreme Court decisions, and therefore would prob- 
ably not have been consummated at all. 

2. Public Utility Reorganizations. The Revenue Act of 
1938 properly expanded the reorganization provisions to in- 
clude various exchanges of properties and securities made 
pursuant to orders of the Securities and Exchange Commis- 
sion, under the authority of the Public Utility Holding Com- 
pany Act of 1935. For example,’* Holding Company A 
comprises an integrated utility system in region X, but also 
owns the voting stock of Company B with transmission lines 
in region Y. Holding Company M comprises an integrated 
system in region Y, but also owns the voting stock of Company 
N with a generating plant and transmission lines in region X. 
In obedience to appropriate orders of the Securities and Ex- 
change Commission, Company B transfers its transmission lines 
in region Y to Company N in exchange for the generating 
plant and lines of that company in region X. No gain or loss 
is recognized to either company.’® The philosophy is that, 
since the federal government through its legislation and its 
administrative agency has compelled the exchanges to be 
made, it ought not also to collect tolls upon them. As in the 
case of normal voluntary reorganizations, the statute postpones 
the recognition of gain or loss until the property is disposed 
of by sale or the like, but does not eliminate all taxation of 
accumulated appreciation for all time to come. The note- 
worthy feature of these new sections for our purposes is that 


17 This is accomplished by the “ basis” section which provides for a carry- 
over to the securities or property received in exchange, with appropriate 
adjustments, of the cost or other tax basis of the property originally held. 
Sec. 113(a) (6) to (8), Rev. Act of 1938. 

18 This example is substantially that given on page 29 in the Report of the 
Senate Finance Committee on H. R. 9682 (75th Cong., 3d Sess., Rep. 1567), 
which became the Revenue Act of 1938. 

19 Sec. 371(b), Rev. Act of 1938. 
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the tax law has been so drafted as to interpose no obstacles in 
the way of carrying out the general legislative policy with 
respect to public utility holding companies. 

3. Holding Companies. Although mergers and consolida- 
tions have received a form of indirect sanction from the tax 
laws, holding companies, whether designed for general com- 
mercial purposes or to hold personal investments, have been 
steadily discouraged. So far as business corporations are con- 
cerned, the most important of these adverse enactments go 
back to 1934 and 1936 respectively. Unquestionably they have 
had profound effects, though largely incapable of exact meas- 
urement, upon corporate policies. Some provisions designed 
to discourage personal holding companies were included in the 
first income tax law in 1913; *° they were expanded in scope 
and in effectiveness in later years, notably in 1934” and 
1937.” In combination with other sections designed to facili- 
tate the liquidation of personal holding companies,” these 
provisions have undoubtedly brought about the wholesale 
elimination of such organizations. 

From 1918 through 1935, dividends received by one domes- 
tic corporation from another were not subject to the corporate 
normal tax to the recipient corporation. The theory no doubt 
was that since the earnings distributed as dividends had been 
taxed to the paying company, they should not be taxed again 
to the receiving company. To this argument of equity, there 
may have been added arguments of policy; namely, that hold- 
ing companies were frequently necessary or at any rate de- 
sirable, and that the revenue laws should not dictate their 
abolition by imposing upon a business organization in the 
form of holding company and subsidiaries a tax twice as great 
as that payable by a business organization of the same size, 
but conducted by means of a single corporation. 

In the 1935 law, this situation was changed, so that, begin- 
ning in 1936, not 100 per cent but only go per cent of the 


20 Sec. II, A, Subd. 2, Rev. Act of 1913. 


31 By the addition of Sec. 351, defining certain companies to be subjected 
to an additional tax. 

22 The Rev. Act of 1937 was in large measure aimed at tax avoidance 
through the use of personal holding companies. 

33 See Sec. 112(b) (7), Rev. Act of 1938. 
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dividends received by one domestic corporation from another 
were to be deductible from its gross income in arriving at its 
taxable net income.** In 1936, a technical change was made, 
converting the deduction into a credit; and the taxable por- 
tion of dividends received was raised from 10 per cent to 15 
per cent.” The provision was retained (with one change) in 
the 1938 law.”* The effect is, then, to impose on earnings of 
subsidiaries distributed in dividends to a parent corporation a 
tax of approximately two and one-half per cent, a tax which 
would not be payable at all if the two corporations were 
merged into one. Hence in considering the form of corporate 
organization from the tax point of view, it is well to bear in 
mind that each holding company intervening between the 
ultimate individual recipient and the corporation whose assets 
are producing the income must bear this two and one-half per 
cent additional charge on any dividends received. The effect 
of this additional tax must have been to reduce materially the 
number of holding companies and also to reduce the number 
of subsidiaries set up to operate particular branches of the 
business. 

The same result has been assisted in another way, by the 
elimination of consolidated returns. From 1918 through 1933, 
affiliated corporations ** were permitted and at times were re- 
quired to file a single income tax return, in which all the 
respective corporate incomes and all the deductions were con- 
solidated, eliminating, however, intercompany transactions. 
Thus the losses of one subsidiary could be offset against the 
income of another subsidiary, or of the parent. Irrespective 
of tax considerations, consolidated income statements and bal- 
ance sheets are commonly prepared for a parent and its sub- 
sidiaries, in order to reflect the actual net income and net 
worth of the enterprise as a whole. These statements are a 


24 Sec. 23(p), Rev. Act of 1934 as amended by Sec. 102(h), Rev. Act of 
1935. The provision never in fact became effective, being superseded by the 
subsection next cited. 


25 Sec. 26(b), Rev. Act of 1936. 


26 Sec. 26(b) of the Rev. Act of 1938 limits the credit to 85 per cent of 
the adjusted net income of the recipient. 

27 This term was defined variously in the different laws. See Sec. 240, 
Rev. Acts of 1918, 1921, 1924, 1926; Sec. 141-42, Rev. Act of 1928; Sec. 141, 
Rev. Act of 1932. 
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tangible recognition of the business fact that, however impor- 
tant it may be to retain the separate legal identities of each 
of the various subsidiaries, they constitute in reality branches 
or departments of a single enterprise. In determining the net 
income of the enterprise, the incomes and deductions of all of 
its component parts should be thrown into hotchpot. 

The 1934 law, however, eliminated the provision for con- 
solidated returns, except in the cases of railroad corporations,” 
notwithstanding Treasury advocacy of its general retention.” 
The reasons were probably those stated in a subcommittee 
report: *° (1) the provisions were particularly beneficial to 
large corporations; (2) the losses of one corporation could be 
offset against the gains of another, with a consequent reduction 
in tax revenue; and (3) intercompany transactions were freed 
from tax. None of these arguments is convincing as a matter 
of tax equity. The consolidated return was essentially a recog- 
nition for tax purposes of an existing fact: that affiliated cor- 
porations are a business unit, and should report as such. The 
denial of the privilege of filing such a return must be justified, 
if at all, on the ground that it is socially desirable to discourage 
business structures consisting of a parent and subsidiary cor- 
porations. The tax law does not attack bigness as such, for 
if the parent and subsidiaries can be and are merged, there 
need be no tax on the merger, and the merging corporation 
will enjoy substantially the same tax rates as all other corpora- 
tions, large and small. It is the holding company relationship 
which is subjected to added tolls. 

There has been a good deal of recent comment upon the 
unwillingness of capital to seek investment in new and risky 
enterprises. In so far as the two tax provisions just noted 
have had any economic effect, they have accentuated the trend. 
For it is common practice to segregate new enterprises and 
inventions into separate corporations, in order that the owner’s 
entire capital shall not be staked on the venture. If this segre- 
gation is effected by means of a subsidiary company, the new 
enterprise incurs an additional tax load, and there is no pro- 


28 Sec. 141, Rev. Act of 1934. 

2° Statement of the Acting Secretary of the Treasury (1933), p. 12. 

80 Prevention of Tax Avoidance (Preliminary Report of a sub-committee 
of the Committee on Ways and Means, 1934), p. 10. 
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vision for the deduction of the subsidiary’s losses against the 
incomes of other subsidiaries or of the parent. Indeed, there 
is no adequate provision for carrying forward and offsetting 
the subsidiary’s losses in one year against its profits in a future 
year. Finally, the increasing mass of tax-exempt bonds pro- 
vides strong competition for new commercial investment of 
any sort. If it be true that there is nothing so timid as a mil- 
lion dollars, how can we expect that large amounts of capital 
will choose the uncertain return, the added tax burden, and 
the inadequate arrangements for the deduction of losses attend- 
ant upon a new and untried commercial investment, in prefer- 
ence to the Elysian Fields of a steady, though low, return, and 
partial or complete freedom from any sort of income taxation, 
offered by governmental securities? 

The operation of the tax laws in discouraging personal hold- 
ing companies is so well known in general outline that I shall 
not dwell upon it at length. With personal income tax rates 
ranging up to 79 per cent, and corporate rates stopping at 19 
per cent, the strong incentive for the retention of income by 
corporations owned by wealthy stockholders is apparent. More- 
over, the ability to pay which is so often used as a yardstick 
of a good tax system is personal ability to pay—not the ability 
of the artificial corporate entities which legal ingenuity sets 
up between the living individuals who own them and the rest 
of the world. Hence steps need to be taken to insure that the 
income tax paid by or on behalf of an individual is measured, 
not alone by the income which he has pocketed directly, but 
by the income from capital or business which he has pigeon- 
holed in one or more personal holding companies. The means 
now employed to accomplish this general result are twofold. 
First, the law ** defines domestic personal holding companies 
explicitly as corporations meeting two tests; (1) 80 per cent 
of their income must arise from specified investment sources 
(dividends, interest, royalties, etc.); and (2) more than 50 
per cent of their stock must be owned by or for not over five 
individuals and their families. Any income of such companies 
which is not distributed to shareholders is taxed at rates of 
65 and 75 per cent in addition to the normal corporation taxes. 
These rates are, of course, prohibitive. The effect, therefore, 
is to force either the dissolution of such companies, or the 


81 Sec. 402, Rev. Act of 1938. 
[205] 


| 
| 
| 


84 MONOPOLY AND COMPETITION [XVIII 


complete distribution of all their earnings each year. There 
can be little doubt that the personal holding company as de- 
fined in the revenue law is a vanishing organization. Some 
are still left, but their heyday is over for the present. 

Foreign personal holding companies are somewhat similarly 
defined,** but here the undistributed corporate income is to be 
included, pro rata, in the tax returns of the individual Amer- 
ican stockholders. Thus, the foreign personal holding com- 
pany no longer serves to reduce its stockholders’ taxes; and 
it, too, may be regarded as a rapidly waning device. 

In the second place, surtaxes of 25 per cent and 35 per cent 
are imposed upon the undistributed income of any corporation, 
other than the two forms of personal holding companies, if its 
earnings or profits are permitted to accumulate beyond the 
reasonable needs of the business.** This latter provision has 
a long history, but not very much to show for it. Ordinary 
business corporations have little to fear, unless their stock is 
closely held by wealthy persons, and unless it is pretty clear 
that the accumulation of earnings by the corporation had little 
conceivable motivation save tax-dodging. 

Corporations can be built out of individual enterprises or 
partnerships without tax on the accumulated increase in value 
of the investment. Corporations can be merged or consoli- 
dated, with very little additional income tax attributable to 
increased size.** The revenue law sanctions the large unified 
enterprise with a lower rate of tax and fairer deduction pro- 
visions than are accorded to the enterprise broken up into 
holding company and subsidiaries. Personal holding com- 
panies are severely penalized, with a view to driving them out 
of business. All these provisions are directed primarily to the 
form of the business unit. How does the revenue law affect 
problems of capitalization and fiscal policy? 


II. CAPITALIZATION AND FISCAL POLICY 


The pertinent sections are not very extensive, and not very 
intelligently devised. In the first place, we have the capital 


82 See Sec. 331, Rev. Act of 1938. 

88 Sec. 102, Rev. Act of 1938. 

84 The corporation normal tax is, in general, 16%4 per cent. For corpor- 
ations with net incomes under $25,000, the rates are 12%4 per cent to 16 
per cent. 
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stock and excess profits taxes upon corporations, Siamese twins 
intended to secure for the government an excise of $1 per 
$1000 of the declared value of corporate stock.** If the value 
of the stock as declared were its actual book value, or its 
market value, the amount of the outstanding corporate bonds, 
notes or other obligations ranking ahead of the stock would 
have been subtracted, in one form or another. As the tax 
works out, the declared value approximates ten times the an- 
nual corporate earnings. Net earnings are arrived at after a 
deduction for interest paid. Hence there is here a mild, but 
double-barreled encouragement to the use of bonds, notes or 
debentures in the corporate capitalization, rather than stock. 
The value of the bonds, notes or debentures will not be taxed 
to the corporation; the value of the stock will be. 

A similar sanction of the issuance of bonds rather than stock 
appears in the two income tax sections, whereby the interest 
on indebtedness is deductible in arriving at taxable net in- 
come; ** dividends on stock are not; and yet interest and 
dividends are now taxed exactly alike to the individual re- 
cipient. Thus, if the corporation and its owners are viewed 
together as a taxpaying group, they will pay less income taxes, 
as well as less capital stock taxes, if they utilize bonds or 
debentures rather than stock as evidence of the investment of 
the enterprise. 

This result seems odd and unintelligent. Until 1936, indi- 
vidual stockholders were not subjected to the normal tax on 
account of dividends received, but only to the surtaxes. The 
theory was that since the corporation had already paid a nor- 
mal tax on its net earnings, a second normal tax should not 
be imposed on the same earnings when distributed as dividends. 
The corporation was thus regarded as a conduit for trans- 
mitting earnings from the business to its owners, not as a tax- 
paying unit entirely apart from its owners. The 1936 change 
greatly increased the revenue from the individual income tax; 
how much it has actually affected corporate capitalization is 
not determinable. Notwithstanding its results in revenue, the 
change seems undesirable. The corporation normal tax rates 
are much higher than the normal rate applicable to income 


85 Sec. 601 and 602, Rev. Act of 1938. 
86 Sec. 23(b), Rev. Act of 1938. 
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from individual or partnership enterprises.** That dividend 
payments have borne and been reduced by income taxes on 
the corporation is a generally accepted fact. To restore the 
credit against the individual normal tax on account of divi- 
dends, or indeed a somewhat larger credit, is justifiable on 
grounds of tax equity. It is further justified by the undesir- 
ability of encouraging increases in corporate indebtedness by 
a tax sanction. 

The fragment of undistributed profits tax * remaining in 
the law—a 2% per cent tax upon undistributed corporate earn- 
ings—will hardly have any really material effect upon cor- 
porate practices. If a business corporation has need for its 
earnings, or if its principal stockholders do not desire to pay 
surtaxes upon distributions, the 2% per cent tax will scarcely 
be an effective deterrent to income retention. The tax is ade- 
quate neither to force distribution, nor to make up for lost 
surtaxes on undistributed income. It is simply an additional 
excise tax upon the doing of business in corporate form, having 
no apparent justification from the points of view either of in- 
creased equity in taxation or of improved corporate practices. 
Whatever may have been the merits and the demerits of its 
predecessor, and they were many, the present undistributed 
profits tax is an extremely cumbersome method of raising a 
very small amount of money. 


III. CONCLUSION 


Even this brief survey has indicated the outstanding char- 
acteristic of the present federal taxes on corporations—they are 
needlessly complex. Actually there are six different taxes 
imposed on domestic corporations, and they seem to be levied 
upon three different theories, two to a theory.*® There is no 
apparent reason why the three major taxes to which every 
business corporation is subject should not be telescoped into 
one. If this were done, the cost of computing and paying 

87 Individual surtax rates, as heretofore stated, rise to levels much above 
the corporation normal tax rate. 

88 See Sec. 13, 26, 27, 28, Rev. Act of 1938. 

39 The capital stock and excess profits taxes are evidently levied for the 
privilege of doing business in the corporate form. The corporate normal tax 
and undistributed profits tax are usually justified as parts of the personal 


income tax system. The taxes imposed by Sec. 102 and by Sec. 4o1 are 
designed to prevent avoidance of individual surtaxes. 
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taxes, now a serious item, would be reduced. Moreover, the 
appraisal of the economic effects of taxes would be much easier 
to make. We might reasonably expect that this fine-edged 
tool of taxation would be used more skilfully, if its results were 
more fully understood. 

Since the great growth of the federal tax system has occurred 
in less than a quarter-century, there has hardly been time for 
comprehensive studies of its far-reaching effects. Attention 
has normally been directed to immediate questions of tax 
equity, not to long-range consequences. Merely to devise a 
tax system which operates fairly within itself is a major prob- 
lem in social engineering. The best informed and most judic- 
ious mind is convinced of its own inadequacy to determine 
just tax treatment for all sorts and conditions of men, for 
diverse businesses and forms of organization, large and small, 
rich and poor. 

Since so many complexities are inherent in the tax system 
itself, extreme prudence would counsel that the tax system 
should never be used as a vehicle of social or economic re- 
form; the risk of complete failure, due to inability to forecast 
and evaluate all consequences, is too great. I would not go 
quite so far. In my judgment, the recent amendments to the 
revenue act to ease the tax burden upon utilities compelled 
to reorganize were fully justified. The amendments will not 
increase the revenues, and were not proposed for that purpose. 
Their sole function was openly avowed and well understood: 
to remove the tax obstacle from the path of an economic policy 
fully debated and finally agreed upon. By the same token, 
if recommendations for amendments to the revenue laws are 
proposed by the National Economic Committee, their signifi- 
cance in forcing the adoption of desired economic policies 
should be fully discussed and their merits weighed quite apart 
from their revenue effects. The principal danger in proposals 
of this sort is that their hybrid character will not be under- 
stood; or that their probable consequences, quite apart from 
the revenues involved, will be obscured or inadequately ap- 
praised. Such discussions as the Academy has arranged this 
year are notably valuable in fostering a broader appreciation 
of the numerous complexities of one of our major public prob- 
lems—an appreciation which is the first essential to an intelli- 
gent solution. 
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REMARKS BY THE CHAIRMAN 


CHAIRMAN Burcess: I am not sure whether we should be domi- 
nated by regret that Professor Magill is no longer Under-secretary, or 
with rejoicing that he is now free to speak his mind. In any event 
we are grateful to him. 

In the course of his remarks Mr. Arnold referred very briefly to 
the Sherman Anti-Trust Act and, obviously, any program such as this 
would be incomplete without a somewhat fuller discussion of that 
act, so the next topic is ‘‘ The Sherman Anti-Trust Act and the Newer 
Problems of Trade Restraint and Competition ”, and the speaker will 
be William L. Ransom, trustee of the Academy of Political Science, 
attorney-at-law, and former president of the American Bar Association. 
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THE SHERMAN ANTI-TRUST ACT AND THE 
NEWER PROBLEMS OF TRADE RESTRAINT 
AND COMPETITION 


WILLIAM L. RANSOM 


Trustee of the Academy of Political Science 
Former President of the American Bar Association 


S we come near the close of this open forum as to mo- 
A nopoly, restraint of trade, free markets, the Anti- 
Trust Act, and the hoped-for restoration to some 
extent of free and independent enterprise, many of us may 
share the point of view of a lady who bought several of Pro- 
fessor Einstein’s books. A friend asked her if she had read 
and enjoyed them, and she said that she had. Then her friend 
asked if she understood them; her reply was, “I understood 
the words, but I couldn’t understand the sentences.” Some of 
us may have like difficulty in understanding recent discussion 
of some of the newer phases of the laws against monopolies and 
restraint of trade. 

I am sure that no one would wish to leave an impression in 
the mind of anyone that we are dealing here with standards 
which are as exact as natural science and as specific as the 
multiplication table. Mr. Arnold, of course, would not suggest 
here that the problems can be solved—among self-respecting 
business men or otherwise—merely by exhibiting or giving to 
them a copy of the statute, so that he who runs may read and 
he who reads may run. Nor can everything be solved by 
simple processes of injunction, dissolution, indictment, consent, 
decree or conviction. Nothing in this field can be made as 
simple and specific as all that, no matter how sincere and en- 
lightened are the good faith of the business men and their 
willingness to seek fair solutions according to the law. If, as 
has been suggested here, violations of the Sherman Act are 
“ more like traffic violations ” than like violations of the statutes 
defining crimes, it remains true that no speedometer has yet 
been devised, for either the driver or the policeman, to measure 
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or check transgressions of the speed limit. The man who wants 
to go ahead no faster than he should go has still a hard time 
in finding out from the sign-boards along the way just how far 
and how fast he may go without risk of being indicted or sued 
for doing things, which no plain wording of the law can be 
read to forbid. I am sure that my friend Arnold would wish 
me to emphasize this phase of the matter, because it points and 
high-lights the difficulties with which he, no less than American 
business men, are having currently to deal. 


A Reéxamination of Fundamentals Is at Hand 


Beyond a doubt recent events (and I am not referring today 
to anything too recent) have assured us that reéxamination of 
the structure of industrial organization in America is at hand. 
An important part of that process may be the fostering of a 
reasoned public opinion, in aid of the constructive studies which 
have been projected by those in charge of the matter in the 
Congress, the Department of Justice, the Securities and Ex- 
change Commission, and other federal agencies represented in 
the Temporary National Economic Committee. As always, 
the Academy of Political Science is glad to make whatever 
contribution it can, toward the informed discussion of the sub- 
ject in an “ open forum” in which the Academy sponsors no 
particular views but only the qualifications of its speakers to 
present reasoned opinions or significant information. 


American Ideals of Life Are Deeply Involved 


The Supreme Court has admonished us all that in construing 
and applying the Sherman Anti-Trust Act, “ Realities must 
dominate the judgment”’.* In such a spirit the Academy 
would wish to make its traditional contribution. 

When we talk—perhaps too glibly—of market controls, con- 
sent decrees, integrated combinations, common-law principles 
against restraints of trade, techniques of enforcement, and the 
rest of the formidable vocabulary of this subject—as though 
these matters were wholly impersonal and mechanistic—we 
should never forget that in reality we are dealing with the 
things by which men and women live, maintain standards of 
comfort, rear and educate children, achieve a sense of inde- 


1 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 360. 
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gI 
pendence and opportunity, and provide somewhat for their own 
security in old age. If there are ways of life and ideals of 
living that are characteristically American, they are rooted 
deep in this field of law and will be profoundly affected—either 
helped forward or weakened—by whatever is now done by 
government. Industry is the means through which communi- 
ties and individuals lead their lives and work out their destiny ; 
we have learned that concentrations of economic power may 
attain great efficiency and economy in the production of goods, 
may accomplish wide and popularized dispersion of goods, but 
may fall short of fairness in distribution and may inflict inci- 
dental social damage in so doing. We are concerned here with 
the impact of modern industrialism and the eagerness for size 
for its own sake, upon the small town, the small factory, the 
individually-owned store, the hope for serene and leisurely and 
contemplative ways of independent living. We may be con- 
fronted with an old issue between reality and hope, reality and 
theory—who would turn back the clock? 


The Sherman Act Has Withstood Passion for Novelty 


A significant fact, at the threshold of our inquiry into the 
newer aspects of this old subject, is that during the nearly 
fifty years which have followed its enactment, the substantive 
provisions of the Sherman Anti-Trust Act stand virtually in the 
form in which they first became law.” The years since 1890 
have witnessed vast changes, in the United States and the 
world. The economic, industrial and political structures of 
society have been profoundly changed. Industrial organiza- 
tion, methods, and even objectives, have been largely re- 
formed. Legislation has invaded almost every field of busi- 
ness and life; an incessant change in laws has been the vogue, 
during a great deal of the fifty years. Yet the basic statute for 
preventing monopoly and preserving what may be preserved 
of free competition and independent enterprise remains essen- 
tially unchanged. 

It is significant also that in practically every other field, the 
activities of government in relation to industry and business 


2July 2, 1890, c. 647, $1, 26 Stat. 209. This statement is subject to 
exception for the “ Tydings Amendment”, approved August 17, 1937, which 
introduced into Section 1 of the Act the “provided” clauses contained in 
the text as later quoted. 
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have in recent years been entrusted primarily to administra- 
tive discretion exercised through boards and commissions. The 
inclusive phrases of the Sherman Act have remained as sacro- 
sanct as though they were embodied in the Constitution itself, 
and have been said by the Supreme Court to have “ a generality 
and adaptability comparable to that found to be desirable in 
constitutional provisions”.* The interpretation and enforce- 
ment of its “ general phrases” have wisely been left to the 
courts, in suits brought by government. 

So far as my judgment goes, this long adherence to the 
judicial process in this field has been both fortunate and sound; 
and the traditional preference of the Department of Justice 
for orderly adjudication by impartial and law-governed courts 
should not for any light reasons be abandoned in favor of 
newer fashions and more showy vogues. The meaning and 
application of the statute may best be arrived at by that 
moderate and remedial course which the Supreme Court has 
called “the gradual process of judicial inclusion and exclusion.” 


The Sherman Act Was Long Believed to Have Worked 
Fairly Well 

There was a time when it was rather generally believed, by 
competent observers at first hand, that the Sherman Act had 
fulfilled its purposes fairly well and had played its part in 
helping to preserve essential characteristics of American in- 
dustry and life. It was even supposed by many persons that 
the meaning and application of the Act had been determined 
with reasonable clarity and certainty, through the adjudica- 
tions obtained in many enforcement proceedings. 

When that distinguished friend of this Academy, Mr. James 
Bryce, later Viscount Bryce, came back to America in 1914, 
he wrote for his The American Commonwealth such footnotes 
as he found were necessary to reflect the changes which had 
taken place in the phenomena of life and government, from 
those which prevailed when he wrote in 1894. He undoubtedly 
had the Sherman Act in mind when he wrote, in one of these 
footnotes added in 1914: * “ The power of wealth, and especi- 
ally the power of great corporations, has begun to decline. It 


8 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 359. 
4The American Commonwealth (edition of 1914), vol. II, p. 654. 
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had gone so far as in 1900 to arouse fear and resentment and 
since has been curbed.”’ 


Renewal of Assertion That Meaning of the Law Is 
Undetermined 


It may be anomalous, if not surprising, that, after nearly 
fifty years, the meaning and application of this venerable 
statute are now said to be still largely undetermined. Lately 
we have beheld a profusion of law suits started for the avowed 
purpose, among other things, of obtaining judicial rulings and 
declarations as to what the language of the Sherman Anti- 
Trust Act means or can now be construed to mean. Such 
judicial interpretations and clarifications of the statute are 
sought, it is said, after nearly fifty years of its active opera- 
tion, to the end that the Congress may be aided in determining 
what further legislation, if any, should now be considered and 
enacted, to further and fortify the purposes of the Sherman 
Act. In the United States District Court for the Southern 
District of New York, the government of the United States has 
recently thought it necesary or wise to file a brief devoted to 
a broad and comprehensive discussion of “ The Meaning of the 
Sherman Act”. The Act itself comprises a few lines, on less 
than a printed page; the brief devotes 74 pages to presenting 
the government’s theory of what the Act says and means. 


The Pressure for New and Added Meanings 


With full recognition that clarification by adjudication is the 
orderly and constructive course, we may note, and perhaps 
reserve judgment upon, an inquiry as to whether the need and 
objective of present efforts are decisions by the courts as to 
what the Sherman Act means and requires, rather than new 
decisions by the courts to effectuate what the government be- 
lieves that the Sherman Act may and should be construed now 
to mean, in the light of the greatly changed conditions of today 
and tomorrow. That is just what the provisions of the Act 
permit and contemplate (if we leave out of present considera- 
tion the dubious provisions added by the Tydings Amendment 
of 1937). Just as has taken place with the commerce clause 
and ihe due process clause of the Constitution, the “ general 
phrases” of the Act may be “ interpreted to attain its funda- 
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mental objects” in the light of present-day conditions and 
needs. 


It is interesting to note what the government of the United 
States, in its recent brief to which I have referred, says about 
the Act now nearly a half-century old: 


In view of the generality of the Act’s prohibitions, its lack of detailed 
specification of proscribed conduct, and the variety of situations to which 
its provisions are applicable—since the Act embraces the entire field of 
interstate and foreign commerce—there is no single case or even group 
of cases which sets forth a complete and definitive exposition of the 
meaning of the Act. Different situations have called for different tests 
or standards of legality or at least have led to varying emphasis upon 
particular factors and considerations. .. . 

. . . the crucial words of the statute are, as previously stated, not 
words of exact meaning, and their force and application are therefore 
largely based upon and dictated by the Courts’ conception of the purposes 
and objectives of the statute. 


The Text and Scope of the Sherman Act 


We may advance here our understanding of the subject by 
referring to the text of the statute, in the form in which its 
substantive provisions have stood during nearly fifty years. 
There have been two sections; both the titles and the text are 
worthy of present note: 


Section r. Trusts, etc., in restraint of trade illegal; penalty. Every 
contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several states, or with 
foreign nations, is declared to be illegal.5 Every person who shall make 
any such contract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding $5,000, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of 
the Court. 


5 The Tydings Amendment of 1937 inserted at this point the following: 

“ Provided, That nothing herein contained shall render illegal, contracts 
or agreements prescribing minimum prices for the resale of a commodity 
which bears, or the label or container of which bears, the trade mark, brand, 
or name of the producer or distributor of such commodity and which is in 
free and open competition with commodities of the same general class pro- 
duced or distributed by others, when contracts or agreements of that descrip- 
tion are lawful as applied to intrastate transactions, under any statute, law, 
or public policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made, or to which the 
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Section 2. Monopolizing trade a misdemeanor; penalty. Every person 
who shall monopolize, or attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize any part of the trade or 
commerce among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding $5,000, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the Court. 


Affirmative Acts of Unfairness Are Interdicted 


The prohibitions declared by Section 2 are inherently em- 
braced within those of Section 1. To “ monopolize” trade or 
commerce is to impose an undue restraint upon trade or com- 
merce. It should be significant that the word “ monopoly ” 
was not written into either section. The use of the verb “ mo- 
nopolize”’ has seemed to me to reflect an intent to interdict 
affirmative acts. To “monopolize” seems to me to connote 
overt and affirmative acts to take away or lessen, in some 
manner contrary to “the fitness of things” and “the rudi- 
ments of fair play ”, existent competition or the opportunity 
to enter upon competition or to continue in competition. Size 
is not condemned because of size; efficiency, skill, inventive 
genius, and ability in management are not interdicted, although 
their existence and operation may lessen or make less attractive 
the opportunity to compete with existing enterprises. 

To “ monopolize” implies curtailment, by overt and color- 
able acts, of existent competition or of the opportunity for new 
and independent enterprises to enter upon competition on fair 
(although not necessarily equal) terms. 


“ Integrated Combinations” vs. “ Loose Combinations” 
Monopolization or restraint of trade may arise 
(1) from owning or acquiring properties or property rights 
and then using them in some manner contravening fair 


commodity is to be transported for such resale, and the making of such con- 
tracts or agreements shall not be an unfair method of competition under 
Section 5, as amended and supplemented, of the Act entitled ‘An Act to 
create a Federal Trade Commission, to define its powers and duties, and for 
other purposes’, approved September 26, 1914: Provided further, That the 
preceding proviso shall not make lawful any contract or agreement, pro- 
viding for the establishment or maintenance of minimum resale prices on any 
commodity herein involved, between manufacturers, or between producers, or 
between wholesalers, or between brokers, or between factors, or between 
retailers, or between persons, firms, or corporations in competition with 
each other.” 
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play, in impairment of free markets, natural prices and 
open competition, in which event the resultant restraint 
is called an “integrated combination’, for which the 
remedy is by decree for dissolution ; or 

(2) from contracts or arrangements or concerted action, by 
persons or corporations otherwise independent and com- 
peting, whereby their own competition between them- 
selves or the potential competition between themselves 
and others is in some essentially unfair manner lessened 
or destroyed—this type of “ combination ” or restraint 
being known as a “ loose combination ”, for which the 
remedy is appropriately by injunction against the agree- 
ments or consensual arrangements which impair the free 
play of the market. 


Judicial Interpretations and Applications of the Law 


The Supreme Court has made many authoritative statements 
of the purposes and application of the statute. The Court has 
said: 


The Sherman Act was intended to secure equality of opportunity and 
to protect the public against evils commonly incident to monopolies and 
those abnormal contracts and combinations which tend directly to sup- 
press the conflict for advantage called competition—the play of the con- 
tending forces ordinarily engendered by an honest desire for gain.® 


The great Court has declined to interfere with a conviction 
voted by a trial jury where the district court charged the jury 
that it might find the defendants guilty of unlawful price- 
fixing, without regard to the reasonableness of the prices fixed 
(by a “loose combination”), or the good intentions of the 
parties to the combination or whether prices were actually 
lowered or raised.’ Potential power to accomplish a prohibited 
purpose was deemed to outlaw the arrangement between the 
accused producers. The Court said: 


Our view of what is a reasonable restraint of commerce is controlled 
by the recognized purpose of the Sherman Law itself . . . it cannot be 
doubted that the Sherman Law and the judicial decisions interpreting it 
are based upon the assumption that the public interest is best protected 
from the evils of monopoly and price control by the maintenance of 
competition. [Citing cases.] 


6 United States v. American Linseed Oil Company, 262 U. S. 371, 388. 
t United States v. Trenton Potteries Company, 273 U. S. 392, 397-398. 
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The aim and result of every price-fixing agreement, if effective, is 
the elimination of one form of competition. The power to fix prices, 
whether reasonably exercised or not, involves power to control the 
market and to fix arbitrary and unreasonable prices. . . . Agreements 
which create such potential power may well be held to be in themselves 
unreasonable or unlawful restraints. . .. Thus viewed, the Sherman Law 
is not only a prohibition against the infliction of a particular type of 
public injury. It “is a limitation of rights, . .. which may be pushed to 
evil consequences and therefore restrained.” 


On the other hand, in declaring that “the Anti-Trust Act 
aims at substance” and that “the question under the Act is 
not simply whether the parties have restrained competition 
between themselves but as to the nature and effect of that 
restraint’, the Court ruled that 


A cooperative enterprise, otherwise free from objection, which carries 
with it no monopolistic menace, is not to be condemned as an undue 
restraint merely because it may effect a change in market conditions, 
when the change would be in mitigation of recognized evils and would 
not impair, but rather foster, fair competitive opportunities.§ 


Can Statutes and Judicial Process Protect Individual 
Opportunity ? 


Time does not permit me to go further into analysis of 
decisions under the Act—after all, we are here concerned more 
with the policy, the constructions and applications to be sought 
in future adjudications, and the significance of the present 
renewal of the mooted issues. Before we note and comment 
upon some of the new frontiers and new problems of applica- 
tion of the Act, it seems appropriate to say that during nearly 
fifty years the Sherman Anti-Trust Act has signified and 
symbolized to the American people the idea that in some way 
the statute law and the judicial process can defend and protect 
individual opportunity and independent enterprise ® and make 
human values more secure in fields where large concentrations 


8 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 373-374- 

®°Cf. Sweden: The Middle Way, by Marquis W. Childs. “In Sweden 
those who have been most active in the warfare against monopoly control 
of wealth and industry have never at any time relied upon the law; legal 
barriers against monopoly are entirely futile, in the opinion of these practical 
leaders” (p.5). Nothing resembling the Sherman Anti-Trust Act has been 
on the statute books in Sweden (p. 162). 
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of capital, inventive genius and aggressive management have 
been or are tending to dominate the scene. In the face of 
abundant demonstrations that earnest efforts to regiment and 
readjust industry by law and decree often blow up and recoil 
violently in the faces of their sponsors, the hope or aspiration 
innate in the Sherman Act persists. 

The particular types of trusts, contracts, combinations and 
monopolistic acts, which were in the minds of the eminent 
authors of the Sherman Act, have long ago disappeared from 
American industry.*° The broad phrases of the Act no longer 
have their original connotations and negations, but it is still 
hoped that somehow they may be construed reasonably and 
remedially as embodying popular hopes and aspirations which 
do not die out or disappear. 


Fidelity to the Sherman Act Is Characteristically American 


The statute remains as a prohibition against affirmative acts 
by existing enterprises, designed to narrow and lessen the 
opportunity for others to enter the field, or to make it difficult 
for smaller, independent enterprises to remain in the field. It 
in a sense incarnates the point of view of those who have not 
fully accepted and surrendered to the impact of industrial and 
mass organization, of capital and of labor, upon the small city 
and the village, and upon the small business, and upon the 
ceaseless ambition of the wage-worker to become proprietor. 

Fidelity to the Sherman Act has traditionally been almost 
as characteristic of American life as our belief that a middle 
class can be preserved and that all efforts to substitute the 
Marxian philosophy of class-conscious conflict between bour- 
geois and proletariat can be resisted. It would be difficult to 
overemphasize here the significance of this traditional and 
persistent faith that in America the doors of hope and oppor- 
tunity can in some way and to some extent still be kept fairly 
open to individuals and small enterprises on their merits. 


10 FE. g., the “ trusteeing ” of the stock of several corporations, to ensure a 
common control and concerted action. Cf. Standard Oil Company v. United 
States, 221 U. S. 1. The “trust” and related forms of early “ combina- 
tions” were due largely to the existence of state laws which then in effect 
prohibited or limited mergers, consolidations, ownership of the stock of one 
business corporation by another, etc. 
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Are Contrary and Inconsistent Forces at Work? 


If we accept the persistence of the Sherman Act, in its 
original form, as typifying in law and governmental policy the 
desire and determination of the American people that the 
chance for the small business, the individual enterprise, the 
new competitor, shall be saved at almost any hazard, then we 
shall have to inquire sharply whether or not it is true that there 
are many conditions, laws and policies which are operating 
sharply and definitely in the opposite direction—away from 
opportunity for the small business and the new, independent 
enterprise. Some of these trends have the force and the aid 
of law and governmental boards; others have deep roots in 
popular habits and thinking. Are we prepared to give up the 
stability which goes with size in financial institutions, the effi- 
ciency and quality and cheapness which go with size in the 
manufacturing industries, the security which comes from 
assured employment and modern provisions by private industry 
for the welfare of workers in old age or disability? Our people 
may have to make up their minds whether they wish to give up 
their ideal of open, fair competition and opportunity to com- 
pete, or are willing to revise and discard some other concepts 
which are directly hostile. I shall not be able to discuss here 
the merits of any of these, apart from our present subject; I 
may be able to pose a few of them for your consideration. 


“ Advertising” and “ Consent Decrees” 


In the first place, we may note what has been said as to the 
popular preference for nationally known, nationally advertised 
brands of goods? Does such a prevalent state of mind in 
itself operate to lessen the opportunity for small and inde- 
pendent enterprises to come in or to stay in? People have 
fallen into the habit of buying names, brands, slogans, wrap- 
pings, containers—made known by advertising campaigns not 
available to small concerns. These trends have made for 
quality, for cheapness, for convenience, for the growth of 
stable enterprises giving employment to vast numbers of people 
at good wages and upon modern bases of social security. 
Would we be willing and ready to try to turn back the clock, 
in order to give new meanings and applications to this ven- 
erable statute? 
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I am glad that our friend Arnold brought up this subject 
of advertising here today, in his comments on the Ford and 
Chrysler decrees submitted day before yesterday. He has re- 
vealed strikingly the new frontiers to which his quest for 
interpretation and enforcement of the Anti-Trust Act may 
carry us. Advertising “for consumption” may prove to be 
something like “ production for use”. The theory of the pro- 
posed curtailment seems to be that advertising should promote 
an industry, not particular concerns in it, and should encour- 
age use of the product rather than increase the sales of a 
particular producer. 

Attempts to clarify the Act by “consent decrees’’ rather 
than by adjudication are bringing many challenging questions, 
whose implications we may not readily accept. Even if it be 
true that these “consent decrees” will mark and point the 
channels through which business may pass in safety, such a 
process of “ clarification ”’ by putative consent” leaves much 
to be desired.** The ideology of these decrees seems vastly 
different from that of the Senate debates which led to the 
enactment of the Act in 1890.”” 


To illustrate: Day before yesterday (November 7), Mr. 
Arnold’s release for the Department of Justice said, as to 
financial ability to advertise: 


By the provisions of these decrees, a step is also made toward restrict- 
ing advertising to its proper field—which is the promotion of sales— 
and toward preventing its use for the fostering of monopoly and monop- 
olistic practices. The decrees in the present cases may become most 
important precedence in preventing the mis-use of advertising power in 
other fields. 

Monopoly is fostered when advertising is used to put competitors at 
a disadvantage for the sole reason that they do not have resources 
sufficient to expend equally large sums in advertising particular products 
or the services of particular companies. .. . 

Like conditions obtain in the advertising of commodities,—vast sums 
being expended to advertise particular brands of such common products 
as gasoline and milk. In the oil industry, to take one example, refiners 


11 The consent decree has been said by the Department of Justice to be “a 
practical solution which is of major and immediate benefit to the industry, 
to competitors, and to the public, and which goes beyond any results which 
can be expected from a criminal proceeding.” 


12 21 Congressional Record, Part 4, pp. 3151-3152, 3857, 4088-4090, 5950, 5081. 
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are deprived of their market because of the belief induced by great ex- 
penditure that good gasoline is sold only under particular trade names. 
The use of trade names itself is old in our law and has a proper function 
in identifying to the public the goods of manufacturers known for their 
reliability and integrity. But with the advent of modern advertising the 
trade name has taken on a new use. By a variety of modern refinements 
upon the methods of the circus barker, advertising is used to build up 
public preference for the products of one producer or manufacturer solely 
because he has the most advertising money and can make the most noise. 
To meet the monopoly control which this advertising gives, the antitrust 
laws by themselves are inadequate. Such a method of advertising has 
never been held to be violative of the antitrust laws, and the legality 
of its use, in the absence of positive fraud, has not been questioned. 
Nevertheless, the purpose of the antitrust laws will be furthered if 
advertising is limited to its proper function of building up consumption, 
and if restrictions are placed against its use for the purpose of giving 
a monopoly advantage to the competitor with the largest pocketbook. 
Where advertising stresses the peculiar qualities of common goods under 
a particular trade name, competitors must either go out of business or 
spend like large sums in building up their own trade names for the same 
common commodity. The result is either a wasteful system of dis- 
tribution on the one hand, or monopoly on the other. (Italics mine.) 


Some of us may have felt at times that national advertising 
leads to a lot of healthy competition between products and 
between producers, but hardly to restraint of trade or to mo- 
nopoly under the Sherman Act. The particular challenge to 
advertising may come close to invasion of the prerogatives of 
a free and independent press. 


Overcompetition Is Major Present-day Offense 


In fact, we are hearing nowadays that not monopoly or com- 
bination bt overcompetition may offend most grievously 
against the Anti-Trust Act. I submit to you, illustratively and 
without comment, the following from the official “ release ” of 
the Department of Justice on October 15, 1938, as to its in- 
vestigation of the milk industry in the Detroit area. After 
describing what had taken place, the “ release” said: 


Such conditions of over-competition inevitably lead to violation of the 
antitrust laws. In many cases the cycle is as follows: Large distributors 
who dominate the distribution system have the farmers at their mercy 
because of the enormous supply of milk that is produced. In self defense 
farmers combine in order to keep up prices. Such combinations are 
ineffective unless they eliminate a portion of the supply. Groups of 
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farmers, therefore, out of the necessity of surviving under such difficult 
conditions, combine to keep other farmers out of the market who are 
threatening them with ruinous competion. This is to prevent the inevit- 
able price cutting caused by the fact that there is no market for the 
total available supply at fluid milk prices. It results in the artificial re- 
striction of milk sheds by various sub-rosa methods. Farmers who do 
not belong to some inside milk ring are thus excluded from the market. 
Combinations between farmers and distributors which go beyond the 
authority of the Capper-Volstead Act are frequent. The distributor, 
because of his dominating position, usually controls the price. 

Where unrestrained price competition exists the farmers bear the 
brunt of the competition. This makes such a condition unstable. It is 
apt to last only so long as is required for the farmers to organize to raise 
prices so that they may obtain a living income. 

Due to the competitive situation in Detroit, as already stated, it is 
almost inevitable that there will be pressures to raise the prices received 
by the farmers, and that these pressures will succeed to some extent. If 
and when they do, competition from interstate sources will immediately 
be felt. Then the interstate aspect of the problem will become acute. 
(Italics mine.) 


Other Challenging Questions as to Possible Inconsistencies 


I could cite to you many challenging instances of apparent 
inconsistencies between governmental policies and the supposed 
furtherance of small enterprise. What of the effects of govern- 
mental policies as to compelling collective bargaining with 
large vertical unions? Small enterprises in the smaller cities 
and towns got along and prospered, under collective bargaining 
with trades-unionism. Does enforced bargaining with in- 
dustrial unionism leave the small enterpriser the same chance 
to survive? 

What of the size and forms of organization and the price 
policies requisite for the race for place in foreign markets? 
What of the government’s own mandates for curtailing pro- 
duction (of crops), artificial “ rigging” of the price markets, 
and ‘‘two-price” subventing of free competition? What of 
the effects of governmental policies as to the issuance and sale 
of securities in a national market to finance enterprises old and 
new, the restrictions on equity financing, the burdens of tax- 
ation, the multitude of reports and regulations imposed—what- 
ever may be the merits of these in any other respects, do they 
not tend inevitably to deter or drive out the small enterpriser? 
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Minute and drastic regulation by government has rarely aided 
small business. 

Again: Has not vast development of the credit system 
tended to develop and foster large units and to close the doors 
of opportunity to the small business?** Pay-as-you-go is the 
traditional economy of small business ; has not the credit system 
lent itself to interlockings of financial power and concentra- 
tions of economic power, hardly consistent with the avowed 


reasons for the intention and enforcement of the Sherman 
Law? 


Fair Reéxamination of the Sherman Act Will Be Welcomed 


American lawyers, American business men, all elements in 
American life, I feel sure, will welcome and aid a fair and 
constructive reéxamination of the fundamentals and objectives 
of the Sherman Act, to see if other governmental policies are 
in any vital respects inconsistent and in need of modification, 
to see if there is need for loosening or breaking now any of 
the interlockings which are popularly believed to confer im- 
proper powers and controls, and to see if this historic charter 
of free competition and of opportuuity for independent enter- 
prise needs now to be amended, supplemented or strengthened. 
In a vital sense, the American ideals of life and opportunity are 
at stake, in all that pertains to this statute. Who is ready and 
willing to “ sign off’ and confess failure—that these objectives 
cannot be nurtured and advanced? 

With whatever faults and ambiguities may be inherent in 
such a statute, I do not think it could truly be said that America 
has discarded, in favor of any totalitarian economy in the name 


or guise of planning, the characteristically American objectives 
of the Sherman Act. 


138 Cf. Land of the Free, by Herbert Agar: “ For credit finance is the enemy 
of small property. It calls into being the giant combines which have domin- 
ated the modern world, overshadowing governments and obliterating the 
individual. . . . We must never lose sight of the fact that sound finance— 
paying your way as you go—is the friend of small property” (p. 265). 
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REMARKS BY THE CHAIRMAN 


CHAIRMAN BurcEss: That ought to make the record more attrac- 
tive, Judge Ransom. 

We come now to the period of discussion and that will be intro- 
duced by Mr. Thurlow M. Gordon, an attorney formerly connected 
with the Department of Justice and with the Federal Trade Com- 
mission. Mr. Gordon! 
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PUBLIC POLICY TOWARD CONCENTRATIONS OF 
ECONOMIC POWER: DISCUSSION 


THURLOW M. GORDON 


r NHE discussions here today have emphasized the great impor- 
tance of the economic investigation which is shortly to be 
initiated by the Temporary National Economic Committee. 

Whatever our own views may be, it is quite clear that the existing 
economic order will be up for reéxamination and will be required to 
justify itself in the light of existing conditions. I am sure that 
industry will welcome a scientific and open-minded approach to this 
problem from an economic rather than a legalistic or political stand- 
point. 

As I have listened to the very able speeches before this meeting, 
I have been impressed by the fact that we are more and more turn- 
ing toward the definition of the issue—as some of the members of 
the T.N.E.C. have already defined it—as the problem of how. to 
secure the maximum use of all our national resources. 

By implication that involves, so far as may be, the continuous 
employment of labor, machinery and liquid capital—to secure the 
greatest production of goods and their distribution at the lowest 
cost. That is a program with which everyone can agree. Capital 
is as eager as labor to be kept continuously at work. The trouble 
is that it is one of those higher generalizations. The real difficulty 
is to work out the practical economic means by which that objective 
is to be attained. 

Until we have worked out those economic means, it will be useless 
for us to apply to industry additional, severe, repressive sanctions— 
indictments, punitive taxes, the forfeiture of the right to engage in 
interstate commerce—or any other sanction which is not calculated 
to advance our thinking as to the ultimate objectives. 

I have said that the real difficulty is to determine the economic 
means by which that ultimate objective is to be attained. I do not 
believe that anyone has as yet offered a satisfactory solution of that 
problem. I certainly have not heard one here today, and I do not 
believe there is any single, simple solution. 

The number of factors involved is so great that they cannot be 
fitted into any simple little catchword formula such as 
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“bigness is badness ”’, 

“ rigidity of prices”’, 

“price uniformity against Oriental haggling ” 
monopoly, duopoly, or oligopoly. 


I was particularly pleased to hear Thurman Arnold state today— 
what I knew he already felt—that the problem is not to be solved 
by atomizing industry. If the real objective is efficiency, then 
the form of our economic organization is only secondary. Efficiency 
may mean large-scale production—mass production and mass dis- 
tribution—for the steel industry. It may mean littleness for pants 
pressers. In any event, the form of organization is secondary. 

Neither do I believe that there is any way to determine the question 
of degree as to what is the optimum size of the efficient economic 
unit in any particular industry. The conditions vary so much in 
different industries, and under different conditions, that any policy 
which seeks to break up large-scale units by consent decrees—or by 
bleeding them to death by discriminatory taxes until they die of 
anemia—does not seem to me to be either practicable or fair. 

Neither do I think that the objective—the maximum efficiency in 
the use of our national resources—can be attained, as some seem to 
believe, merely by compelling the maximum conceivable amount of 
competition that it is physically possible to create. The problem is 
not nearly so simple as that. 

I was interested to hear Professor Mason say today that compe- 
tition itself, when carried to extremes, is an evil. With that state- 
ment I heartily agree. Competition is not a panacea. It is not an 
end in itself. It is only a means to an end. It is something that 
we tolerate only because we do not yet know any better way to achieve 
certain results. And the amount of competition that is necessary to 
achieve the desirable results has, in my opinion, been grossly 
exaggerated. 

Dr. Morgenstern has told us here today that the attempt to do 
away with competition altogether—and to substitute the systems of 
regulation employed in the totalitarian states—has produced ex- 
ceedingly undesirable consequences. But, on the other hand, we in 
this country have seen the horrors of excessive competition, as evi- 
denced by the complete breakdown of our own system in the panic 
following 1929—-when everyone was competing desperately for 
volume—when prices sank so low that not only the marginal pro- 
ducers but the efficient producers, whose product is necessary to 
supply the normal needs of the country, were carried down into 
bankruptcy—and the savings of the people were destroyed. 

We have seen the conditions existing in the chronically depressed 
industries—such as the coal industry and the textile industry— 
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where we have had decivilizing influences at work over a long 
period of time; and competition has not served to cure those 
conditions. 

I feel certain that before we get through with the T.N.E.C. investi- 
gation, we shall find that we have too much, rather than too little, 
competition in many industries. You can not build a great indus- 
trial civilization upon a quicksand. 

Thurman Arnold has already recognized this. In speeches before 
today, and in his remarks today, he has said repeatedly that com- 
petition should not be carried beyond the point where orderly markets 
are destroyed—that the public interest is not served by those extremes 
of competition which destroy the health and solvency of the 
competitors. 

If the T.N.E.C. does reach that conclusion, and I believe it will, I 
think that most, if not all, of the stabilizing arrangements which 
may be necessary in the public interest can be accomplished without 
serious changes—fundamental changes—in the anti-trust laws. I 
have never been a believer in the theory that the Sherman Act must 
be interpreted by what Professor Gray used to call the Balaam’s 
Ass theory of jurisprudence “in tones importing absolute verity, 
accompanied by no trace of conscious intelligence.” 

The Supreme Court has held repeatedly that industries may co- 
operate to a very high degree and yet retain all the competition that 
is socially desirable. Mr. Justice Brandeis so stated in the Board 
of Trade Case." Mr. Justice Holmes so stated in the Window Glass 
Case.” So did Chief Justice Hughes, in the Appalachian Coals Case.* 

After all, there is a rule of reason, and, as Mr. Justice Holmes has 
said, what is reasonable depends upon the strong preponderant public 
opinion at the time in question. The anti-trust laws were not in- 
tended to put a strait-jacket on an expanding universe. 

I welcome the coming of the T.N.E.C. investigation, because I 
believe that there will emerge from it some better liaison between 
the government and industry. We need some common ground where 
government and business can meet and work out the solution of 
these problems upon a friendly and codperative basis and not in 
purely adversary and antagonistic proceedings—in senatorial inves- 
tigations or in the courts. I am sure that we shall find that many 

1246 U. S. 231. 

2263 U. S. 403. 

8 288 U. S. 344—note particularly Mr. Justice Hughes’ statement page 374: 
“The fact that the correction of abuses may tend to stabilize a business, or 
to produce fairer price levels, does not mean that the abuses should go un- 


corrected or that cooperative endeavor to correct them necessarily constitutes 
an unreasonable restraint of trade.” 
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of the economic means of stabilizing production and employment 
and making the most efficient use of all our national resources 
will be such that they can be attained only by voluntary codperation 
and not by legal sanctions. 

Such a common meeting ground is supplied in England by the 
Board of Trade. Such a meeting ground in this country has already 
been suggested tentatively in the form of a Bureau of Industrial 
Economics. 

If an agency of that character is to be created, I should like to 
make the following suggestions as to its general nature and the work 
it might perform. I do this with hesitation, because our knowledge 
and experience are not sufficient to enable us to say with certainty 
what is desirable or practicable. But the necessity for evolving 
methods which will enable us to obtain a more stable and continuous 
flow of production and employment is the very reason why the crea- 
tion of such an agency is being considered and why suggestions, even 
though tentative, should be made. 

In the first place, such an organization should be founded upon a 
wholly new and different psychological approach. It should start 
with the idea that its function is to make an affirmative and helpful 
contribution to business activity and not to occupy a negative and 
prosecutor relation toward it. It should study those industries where 
wealth, far from being concentrated, is being dissipated and de- 
stroyed. It should investigate those chronically depressed industries 
where competition runs riot and workmen starve, as well as those 
successful industries where capital makes a profit and life, on the 
whole, is tolerable and decent. It should start with the idea that 
the most important thing is that business should be encouraged to 
stabilize the rate of production and employment. 

If the attainment of that end requires permitting a considerable 
degree of codperation, it should not shrink from permitting such 
coéperation. Many—perhaps most—of the means may be of such 
a character that they will not lend themselves to enforcement by 
law at all. We shall have to rely on voluntary codperation in order 
to carry them out. 

To that end, it should study: (1) how to minimize swings in 
employment—seasonal—cyclical—or for any reason whatsoever ; (2) 
what forms of industrial organization would make for the greatest 
efficiency in time of war or other emergencies and whether some of 
the same methods might not also be useful under some conditions in 
time of peace; (3) whether programs might not be voluntarily 
arranged between different industries—or between different com- 
panies in the same industry—for a continuous flow of orders and 
the avoidance of peaks and valleys of over- and under-activity (as 
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for example long-term contracts which would justify manufacturers 
in continuing to operate and accumulate inventory during dull seasons, 
relying upon the certainty that this inventory can be profitably dis- 
posed of later). 

It should study sound methods of business administration. It 
should affirmatively recognize that a demoralized and depressed in- 
dustry is an anti-social, decivilizing influence, and that the public 
has just as vital an interest in industrial solvency as it has in agri- 
cultural solvency. 

It should be just as interested in reducing the present frightful 
death rate of corporations as the S.E.C. is interested in preventing 
their illegitimate birth. To that end it should study: (1) proper 
methods of accounting; (2) the elimination of waste; (3) stand- 
ardization and simplification—to avoid intolerable complexity of 
products and of business methods; (4) industrial forecasting—to 
make available to all the methods which are already used by the 
most efficient private companies ; (5) statistical services—prompt and 
timely—showing inventories, probable demand, ratio of operation to 
capacity, etc., so that industry may adjust itself intelligently to 
existing conditions, and capital may not be lost or diverted from 
useful purposes to wasteful and unnecessary ones. 

It should study whether too great instability of prices does not 
result in speculative buying, which makes impossible stability of 
employment. And in this connection it might consider whether it 
is desirable for the government to use the great weight of its pur- 
chasing power to beat down industrial prices during times when 
“disorderly markets” clearly exist, thus tending to dry up demand 
by creating further uncertainty in the minds of private buyers. 

Such a body should not be exclusively governmental in character. 
It should have power to enlist, for special purposes—with or with- 
out compensation—men in private life who have special experience 
and capacity in any field. 

It should be able to consult and codperate with trade associations, 
labor unions, engineering societies, schools of business and econo- 
mists, and with committees of outstanding men in any walk of life, 
such as the committee of business men constituting the Business 
Advisory Council of the Department of Commerce. The govern- 
ment could easily get the codperation of the best brains in the 
country upon that basis. 

Finally, I hope that something may be done about removing the 
brakes upon industry resulting from the present notorious uncer- 
tainty of the anti-trust acts—not by codification, but by clarifying 


administrative rulings. It is easy to put the brakes upon industry. 
The difficulty is to make industry go. 
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I have been a member of the Department of Justice. I have been 
associated with the Federal Trade Commission. I know the tim- 
idity with which Washington shrinks from taking the responsibility 
of telling men that they can go ahead. I think it is time that this 
timid attitude should be abandoned. The government should not be 
afraid to give advisory rulings to industry. It can always retain 
the right to withdraw its approval the moment that it discovers 
that a program is working badly or that its confidence has been 
betrayed. 

Industry is operating the great productive forces on which society 
depends. The government should recognize that fact. It is ridicu- 
lous for the government to be afraid of business. That is an affecta- 
tion inherited from earlier days. The government can stop anything 
that industry does. The problem is not to stop industry but to get 
it to go ahead. And industry will go ahead only as the result of 
incentives—and not by compulsion. The unemployed cannot be put 
to work in any other democratic way. 
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DISCUSSION: PUBLIC POLICY TOWARD CONCEN- 
TRATIONS OF ECONOMIC POWER 


CHAIRMAN Burcess: We come now to the period of discussion, 
and sometimes questions are asked. I note that all the speakers 
who remain here are lawyers, who are accustomed to cross-examin- 
ation. For some extraordinary reason, the only speaker on the 
program who is not a lawyer has fled. 


Mr. H. ScCHERBAK: May I suggest that monopolies might be more 
intelligently regulated, if we could obtain a better “ visualization ” 
of the various phases of their problems. The structural lines of 
any kind of industrial combination can be laid down on a blue- 
print, showing departments, problems and the controls which affect 
labor, materials, prices and markets. Likewise, it would be easy to 
make such an analysis of governmental departments. Without such 
“ visualization ” of our economic machinery we will never get it into 
working order. 


Mr. GeorGE EDWARD CROTHERS: It is just thirty years since I 
was privileged to present my views on the revision of the Sherman 
Act to the Seth Low Commission appointed by Theodore Roosevelt. 
At that time I stated that a particular evil should be carefully defined 
before it is made a criminal offense. Subsequently President Wilson 
appointed Judge Clayton to study this same thing, and he reached the 
same conclusion. I discussed the subject with him and he made a 
report, emphasizing the importance of the proposition that criminal 
laws should be made by Congress and not by bureaus or deputies in 
the Attorney General’s office, or in any other executive department. 

Let me give an illustration. Mr. Ford and Mr. Chrysler are 
accused of a high crime, and what is it? Financing the sales of 
their own machines! If that is wrong, could we not state that a 
man who finances his own machines through a subsidiary, for their sale 
throughout the country, must register that subsidiary as a general 
finance concern? ‘That would require it to treat all automobile manu- 
facturers alike. Who wants to manufacture automobiles and become 
subject to criminal liability for doing something, which no law has 
ever declared to be criminal, and which these very gentlemen who are 
enforcing it do not dare suggest that Congress define as criminal? I 
think this very thing, now being accomplished by consent decree, 
which is in the nature of a blackmail consent, could be and would 
be made unlawful if the Attorney General would only suggest it. 
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It is a very simple matter. Each offense must be defined by itself. 
Let us take them up one by one and supplement the Sherman Act, 
which all of us agree is in principle correct. 


Mr. ARNOLD: May I make an explanation? I quite agree with 
the last part of the last speaker’s remarks ; however, he is not correct 
in saying that the indictments were for financing cars. The indict- 
ments were for the use of coercive and illegal measures to compel 
dealers to select favored finance companies. They went into a great 
number of coercive practices, which I do not have the time here to 
discuss. The indictments did not have anything to do with a state- 
ment that a man cannot finance his cars; and the consent decree is a 
voluntary effort on the part of Ford and Chrysler, without admitting 
their guilt, because, of course, we do not ask them to do that, to 
change the competitive conditions so that the pressures will not be 
upon the finance companies and the manufacturers to go through 
similar practices. 

It is perfectly true that the violations of the Sherman Act are 
more like traffic offenses, I think, than they are like picking pockets, 
and I have been careful always to make that clear; and it is also 
true that if one industry turns buccaneer, all other industriees must 
follow. In a fight without a referee, everybody puts on brass 
knuckles. The referee has been absent, but it is not correct to say 
that this indictment of Ford is an indictment for anything other than 
the common, ordinary violations, which we have all known, of the 
Sherman Act. 


Mr. Carrot L. Witson: I am not a lawyer, Mr. Chairman, but 
I should like to ask Mr. Arnold one question solely for information. 
My question is this: Why has the anti-monopoly tradition been 
peculiar to this country? Why has it been so conspicuously absent 
in England, shall we say, at least within the last generation? 


Mr. ARNOLD: If you will read an excellent book, Miriam Beard’s 
A History of the Business Man, you will see that the monopoly 
question has been recurrent in all commercial eras. I think the 
monopoly question in England has not arisen under a particular 
act such as the Sherman Act because concentration of power did not 
move so fast in England, but you can draw your own conclusion. 

So far as the monopoly question is concerned, if you take the 
doctors’ suit, for instance, in 1918, you find that the English courts 
decided almost identical conduct on the part of the British Medical 
Association, conspiracy in restraint of trade. We got all our common 
law notions of conspiracy and restraint of trade from England, and 
the Supreme Court has stated that the Sherman Act is declaratory 
of that common law. 
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Mr. Witson: In other words, we are just growing up. 


Mr. ARNOLD: Well, the size of the country and the different type 
of financing have created a different method of handling these 
problems. 


Mr. Epwarp F. Moore: I wonder if I might ask a question. 
Perhaps Mr. Arnold would be interested in saying a few words in 
reply. Assuming that the general intent of the Sherman Anti-Trust 
Act was to maintain the greatest possible production, distribution, 
and consumption of goods and services for the American people, is 
it not true that in recent years two of the greatest offenders against 
the spirit of this act have been the federal government and certain 
labor unions? 


Mr. ARNOLD: I know of no single industry which does not offend 
to some extent against the act and complain about other industries. 
I have indicated with respect to labor in building (I can not talk 
about labor in general) that if I were a labor leader today, I would 
not want to cut down the hourly wages and see it swallowed up by 
contractors ganging up in these cities, by identical bids and by various 
legislative policies. For instance, you speak of the federal govern- 
ment—recently in Maryland there were twenty-one identical bids for 
cement given to the Treasury, and one low bid; and the low bid 
was prosecuted under the state act, prosecuted criminally, following 
the Miller-Tydings Amendment. 

I think that you can state the situation as follows: for forty years 
we have had purely ritualistic enforcement of the Sherman Act. 
As Judge Ransom has said, we have kept the ideal alive, and that is 
all we have done. I am not throwing moral bricks at the various 
people in that uncontrolled situation. It has been a matter of self- 
preservation ; nevertheless, I think that by adequate enforcement we 
can produce a situation in which these conflicting policies will no 
longer exist, or, if they are necessary, only in particular industries 
in which they can be recognized and legalized and not spread beyond 
that industry. For example, the Capper-Volstead Act allows farm- 
ers in general to combine and fix prices. If we examine factually 
the situation in Chicago milk, where a number of indictments have 
just been returned, I can conceive that in the interest of orderly mar- 
keting we might allow certain combinations; but I do not think that 
the situations in Chicago and Detroit are sufficiently similar to apply 
the same formula. Judge Ransom was kind enough to read part of 
my release on the Detroit situation, so my answer to your question is 
that everybody, in the absence of the referee, has been protecting 
himself in this way; and that is true. 
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Mr. Moore: I wonder if it would be proper to state the two 
particular examples that were in my mind in asking that question. 
I was thinking of the offense against the spirit of the anti-trust laws 
in organizing the farmers of the country to reduce production and 
raise prices, thereby preventing the mass of consumers having what 
they otherwise might have; and with regard to the labor unions, I 
think the inference is quite obvious, but an outstanding example might 
be cited of the building trades unions, which maintain wages of 
about three times the level of those in England. 


Mr. ARNOLD: That is a statement of Mr. Wallace’s policy which 
I would not assent to, but I think we would go far afield in 
debating it. 


Mr. WILLIAM TosiAs BuTLER: I should like to answer Mr. Moore 
and state that, if we had not followed a principle of laissez faire 
in the industrial field, which permitted the corporate empire to grow 
into such power that it dominated prices and secured many favors in 
the form of tariff and other matters, we would not now have to 
protect the individualistic farmer and the laborer. Labor unions 
have followed the course of empire. As corporations grew in size, 
and as three hundred corporations combined in one holding company, 
naturally the bargaining power of the individual laborer was lost. 
In order to offset the corporate power of corporate management, 
labor had to unite. Now, I am opposed to both tendencies. I do 
not believe in putting the onus on the human being and bowing and 
scraping to the artificial person, who has been endowed with the 
dignity of a ritual by our corporate folklore. 


Mr. MACMILLAN (Philadelphia) : I should like to know whether 
the application of the decrees is likely to have any effect on the prices 
paid by the purchaser of cars on the instalment plan. 


Mr. ARNOLD: I think so; that is, in any situation of financing, 
the ordinary man cannot figure interest. I do not believe that you 
and I in most instalment contracts really know what interest we are 
paying, and we now have the great manufacturers putting out a plan 
which will be examined by the Department of Justice and I think 
that we may assume, though we do not have the plan yet, that it will 
be the fairest kind of plan, and the cheapest possible financing. 
That does not mean that the loan shark is necessarily eliminated, but 
it means, in so far as advertising is concerned, that the loan shark 
will be eliminated, and there will be enormous public pressures to 
eliminate him. It also means that in carrying out that objective 
Ford and Chrysler will not be favoring one particular finance com- 
pany ; that is, that they will not be growing in all directions into the 
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financial field as a sort of octopus. It seems to me that they deserve 
great credit for doing voluntarily a thing which goes beyond any 
present precedent in advertising, because I know of no decisions which 
prevent one man from advertising his own particular company. In 
the consent decree policy, however, we are making it a rule to have 
no more perpetual consent decrees. After a limited period of time 
this whole situation will be reéxamined to see if the provisions of 
this decree are actually working out. I think that the permanent 
consent decree is something that no man today is wise enough to draw 
and it is contrary to my own idea of taking up situation by situation, 
because, of course, situations change. 


Mr. A. H. Reepe (Harvard University) : Although Dr. Wolman 
has left the room, I should like to make one or two remarks with 
regard to his paper. I do that in spite of the very respectable tra- 
dition which indicates that we should not speak of the dead, nor 
raise questions with regard to speakers who have disappeared from 
the room. Since it will be a part of the record, I do not think it 
will do Dr. Wolman any injustice. 

Professor Chaddock once remarked that no person’s reasoning, 
reckonings or conclusions were any better than the statistical under- 
pinning which he used. I think the statistical underpinning of Dr. 
Wolman’s remarks would bear a little analysis. In the first place, 
he argued that the rate of unemployment in England and in the 
United States had increased to a remarkable extent and in proof 
of that he submitted figures with regard to English unemployment, 
going back into the nineteenth century, and with regard to American 
unemployment going back to the middle twenties. 

He asserted that the statistics were sufficiently comparable to 
allow him to do that. I think that he was in error. I think that he 
more or less hinted that he was in error, when he remarked that 
unemployment is today defined in a different manner than it formerly 
was. People now count themselves unemployed who years ago would 
not have so counted themselves. It is also true that people now have 
an incentive to register the fact of their unemployment, because to- 
day there is in existence a system of unemployment insurance on the 
one hand, and unemployment relief on the other hand; in other 
words, we have more people indicating the fact of their unemploy- 
ment. Weare better able to count the unemployed. For that reason 
I do not think the extent of increase indicated by Dr. Wolman has 
actually occurred. 

In the second place, he argued that wage rates had increased par- 
ticularly in recent periods. In doing that he used figures for real 
wage rates. Now, real wage rates are figures which take into account 
not only the change in wages but also the change in the cost of 
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living. It seems to me indefensible statistically to use real wage 
rates for the purpose which Dr. Wolman had in mind. What he 
wants to demonstrate, it seems to me, is that there is some relation 
between labor and unemployment, but the only possible relationship 
could be between labor costs as such and other costs of doing busi- 
ness. The cost of labor to the employer is not measured by real 
wage rates ; it is measured by actual money wage rates. Dr. Wolman 
said that real wage rates for factory employes had increased 45 per 
cent since 1929, but I do not think that he would assert that money 
wage rates have increased 45 per cent since 1929. How much of 
that increase is simply a change in the cost of living? That is the 
point which I should like to raise at this time. 


Mr. Simon WHITNEY (Edie & Company) : I meant to speak about 
Mr. Gordon’s discussion, but I want to combine with it one remark on 
the last speaker. It does not seem to matter whether you mention 
real wage rates having risen or divide it and say money wage rates 
have risen 10 per cent and the price the employer has to sell at has de- 
creased 20 per cent. 

Mr. Gordon’s proposals were based on the theory that in 1929 
excessive competition forced us into our depression, and, as he put it, 
caused losses to business and drove even some of the strongest com- 
panies into bankruptcy. How he reconciled that with income tax 
returns which showed that in 1928 corporation profits reached a post- 
war peak and that in 1929 they reached a still higher peak than in 
1928, I do not know. 


Mr. Gorpon: I do not think that I intended to say quite what 
Mr. Whitney has quoted me as saying. All that I had in mind in 
raising the question was this, that we have heard some of the speakers 
today speak as though competition to the very maximum possible is 
desirable. I have grave doubts whether that is the fact. I think 
we are constantly curtailing the extreme forms of competition, be- 
cause we find that they are socially undesirable; and I think that 
as we search for means by which we may stabilize production and 
thereby render more continuous the employment of labor, and as we 
try to curtail the uncertainty of life, which is the principal grievance 
that labor has against our present form of society, we may have to 
consider ways by which competition can to some extent be curtailed, 
leaving at the same time enough competition to give us those ob- 
jectives which we really want, reasonable prices, reasonable service, 
and the technical advances which competition is supposed to bring. 


CHAIRMAN BurcEss: I am afraid the time has come to adjourn. 
Let me express your thanks to the speakers and to those who have 
spoken from the floor, because that is an essential part of our meeting. 
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PART III 


INDUSTRIAL ORGANIZATION AND THE 
AMERICAN IDEAL OF LIVING 


INTRODUCTION * 


THOMAS I. PARKINSON, Presiding 
President of the Equitable Life Assurance Society 


Science: This is our Fifty-eighth Annual Meeting. 

Because of my long association with the Academy 
and with the University which nurtures it, I am conscious of 
the peculiar honor and privilege which I enjoy tonight. The 
Academy has long provided a forum for the orderly discus- 
sion of major issues of the day. That forum provides a meet- 
ing ground for men active in scientific research, public service 
and business management. The problems of political science 
grow more complex and important as our population changes 
and government expands its functions. There never was a 
time in the history of our country when public officials admin- 
istering government and managers administering business were 
more in need of the help of scientific research. 

The political scientists have in recent years taken the em- 
phasis off reason and logic in their research and, following the 
pure scientists, have emphasized observation and analysis of 
the facts. This has neither lessened the difficulties of the prac- 
tical administrators nor lightened the responsibility of their 
academic friends. Many of the men on our program at this 
meeting have been leaders in their academic days in empha- 
sizing the factual approach to the problems of law and politi- 
cal science and are today realizing in important government 
positions the opportunity of applying the results of that ap- 


MQ science and guests of the Academy of Political 


* Introductory Address of the Presiding Officer at the Third Session of the 
Annual Meeting. 
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proach. But the facts are elusive and not easy to interpret. 
Moreover, while pure science has demonstrated the advisability 
of emphasizing observation of facts, experiment and action, 
there are still situations in which pure science admits values 
to be derived from reason and logic. If this be true in pure 
science, it is certainly more important in political and social 
science, which involves so much of the human element. Prin- 
ciple, experience, reason and logic still have their place in de- 
fining and determining political and social issues and cannot 
be wholly rejected by the advocates of the factual approach. 

Admitting that the facts are essential, it is a difficult scien- 
tific task to locate, to identify and to organize them. We real- 
ize that it is not possible to assemble the facts of social and 
political development with the same degree of completeness 
and objectivity that the exact sciences have achieved, but the 
isolation of fact from opinion with logical rigor is not too 
much to ask of men who take the leadership in defining our 
issues or in offering formulas for their solution; and this is 
particularly true of those who hold distinguished chairs in law 
and political science in our great universities. Their prede- 
cessors were the guides of practical men, when fundamental 
principle and pure logic were accepted as providing the solu- 
tion of our problems, and now when the facts are emphasized, 
we have need of more, not less, of contribution from scientific 
research. 

Various tools are required to locate, to identify and to inter- 
pret the facts. Sometimes it may be the rules of legal evidence, 
sometimes the principles of historical evidence, sometimes the 
basic processes of logical thinking. Sometimes it may be 
necessary to determine not merely what was done but why it 
was done. The scientific handling of the facts requires un- 
flagging patience and industry, coupled with real scientific 
humility and a realization that most of the issues cannot be 
completely isolated but must be considered in their relation to 
life as a whole. 

We have at the moment a great opportunity to deal with 
our political and economic problems. Congress at its last 
session created an important investigating agency under the 
name of the Temporary National Economic Committee. This 
Committee consists of three members of the Senate, three 
members of the House, and representatives of six executive 
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departments and agencies of the federal government. The 
Committee is directed “ to make a full and complete study of 
monopoly and the concentration of economic power in and 
financial control of production and distribution of goods and 
services and to determine without limitation the causes of such 
concentration and control and their effect on competition.” 
The Committee is also directed to examine “ the effect of the 
existing price system and the price policies of industries upon 
the general level of trade, upon employment, upon long-term 
profits and upon consumption.” Finally, it is given the man- 
date to survey the effect of tax laws, patent laws and the like 
“upon competition, price levels, unemployment, profits and 
consumption” as well as to “investigate the subject of gov- 
ernmental adjustment of the purchasing power of the dollar 
so as to attain the 1926 commodity price levels.” This is a 
broad power and a great responsibility. It has been inter- 
preted as including not merely monopoly and competition but 
the whole field of business organization and procedure and the 
relation of government to business. 

Like our theme of this evening it brings to mind the fact 
that the American way of living and working runs through 
the whole problem of the relationship of government to the 
individual and to his business interests whether conducted indi- 
vidually or under the corporate form of organization. 

As we contemplate the task that lies ahead, we must empha- 
size the importance of historical fact and sequence, as related 
to the framework of public policy, for here, as in other in- 
stances affecting the development of law and economic policy, 
the Committee confronts the task of relating the acts of public 
authority to the interest of the individual, the group and the 
whole community in a way that will reconcile contemporary 
interests and objectives, with long-time interests and objectives. 

The difference between men’s interpretation of the past and 
present and their aspirations for the future is conditioned by 
the times. There are times of great tension in world affairs, 
in national and local affairs; and there are times of relaxed 
and serene outlook. It is probably true that periods of appre- 
hensive challenge alternate, in some obscure fashion, with 
periods of confident codperation. Those whose memories re- 
view the first third of this century are all too aware of these 
transitions—from the ill-disciplined assurance and high pres- 
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sure of the first decade through the bewilderment, fatalism 
and idealistic hope of the second, into the strange mixture of 
arrogance and relaxation of the third, and then, the hopeless- 
ness and disillusionment of the fourth. Is it any wonder that 
we should be traveling once again and at an accelerated pace 
some erratic and baffling cycle into a zone of high tension, 
nervous challenge and disturbing doubts? What institutional 
systems could ever have been contrived by mankind that would 
have stood wholly unshaken through all of the stages of this 
ceaseless reordering? 

It is in these periods of high tension that men differ most 
sharply in their notions of their interests and the safeguards 
thrown around them by law and government. It is in these 
periods, too, that zeal to correct such notions and to redefine 
rights is most likely to involve lack of patience and of co- 
operation. And yet, patience and codperation will be the 
outstanding features of the present inquiry, if a lasting con- 
tribution to “The American Ideal of Living” is to result. 
Coédperation is possible only when rational processes are at 
work, and rational processes will operate only when we trust 
each other. Such codperation and mutual trust imply a com- 
posure, such as that of men who do not flinch in the face of 
formidable danger, and such courage is a rational process 
which never can be found in combination with the desire to 
destroy for the sake of destruction. The calm insulation of.the 
judicial mind is something at which fun is sometimes poked 
by the irreverent; yet that serene freedom from ephemeral and 
irrelevant considerations and pressures has been the finest fruit 
of mankind’s most enduring ages, whether in the guise of the 
edict of a praetor, the treatise of a medieval canonist, the 
opinion of a chancellor, or the earnest effort of our contem- 
porary jurist (beset with difficulties at least as great as any 
that confronted his predecessors) to isolate fact from opinion. 

Upon the shoulders of the members of the National Eco- 
nomic Committee, the Congress of the United States has placed 
a great responsibility, that of analyzing the principal factors 
that affect the distribution of the goods which men produce 
and the services which they exchange. The task has been 
entrusted to this jury of distinguished gentlemen at a time 
when men’s feelings are tense, and their conception of the 
world around them distorted with the imagery of fear. Great 
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tasks evoke great qualities—or produce great tragedies. The 
courage to evolve and to sustain with unremitting vigor and 
restraint the procedure which will isolate facts and elucidate 
their relation must animate those who guide this memorable 
inquest if it is not to be a strange and passing incident. They 
are all men capable of comprehending that the exploration 
and definition of public policy is a process of rational and 
patient analysis without ever losing contact with the historical 
framework of factual and objective reality. How far they 
will plan to go in their mission of conciliation of present and 
future interests and objectives, it is their grave responsibility 
to decide. Their unhampered freedom, evenhandedness of 
procedure, and ripeness of reflection will assure their full and 
honorable satisfaction of their responsibility, whatever the fate 
that may be in store for the conclusions which they submit to 
the Congress of the United States. 


REMARKS BY THE CHAIRMAN 


Mr. THOMAS I. PARKINSON: The migration of talent from region 
to region in this country is agreeably demonstrated in the personalities 
of the two gentlemen whom I have the honor of presenting to you 
tonight. One is a man who as a youth left New England to test his 
chances of achieving responsibility in one of the corners of the 
country abounding in elbow room, natural resources and widespread 
disposition to take men to be worth solely what they themselves have 
to offer. The other is a man who, born in the Southwest, came to 
the East first as a student and teacher, then as a representative of 
his state, and then as an officer of the federal government, alert to 
apply an objective and critical mind to the practical problems of 
government. He has rendered great public service in his effort to 
balance the federal budget, has carried heavy responsibilities in the 
business world, and now, by virtue of what we hope will be a short- 
term intellectual loan to our Canadian neighbors, he is Principal 
and Vice Chancellor of McGill University. I have the honor and 
the privilege of presenting to you, Dr. Lewis W. Douglas! 
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LEWIS W. DOUGLAS 


Principal and Vice-Chancellor, McGill University 
Former Director of the Budget and former Congressman from Arizona 


R. CHAIRMAN, members of the Academy, its guests, 
and Senator O’Mahoney: The person who has been 


introduced to you this evening by your chairman 
is wholly unrecognizable to the speaker. (Laughter) The 
only defense which he can make, in so far as the title of 
“Doctor” is concerned, is that he has no practice but much 
patience. (Laughter) He acknowledges, Mr. Chairman, with 
gratitude, the invitation to be here this evening and the hos- 
pitality which you on behalf of the Academy are extending. 
He is glad, too, to be on the same platform with one whom he 
has always counted to be his friend, Senator O’ Mahoney. 

The Senator’s presence reminds me of a conversation which 
President Roosevelt — President Theodore Roosevelt (laugh- 
ter)—-was reported to have had with Carl Akeley when the 
latter had returned from one of his trips to Africa, bringing 
with him, so I am told, a boatload full of large and ravenous 
lions. 

When Akeley told the President of his gift to the United 
States, the President replied, “Carl, I wish you would give 
me those lions.” And when Akeley asked the purpose for 
which the President wanted the lions, Roosevelt answered, 
“IT would like to turn them loose in the Senate.” (Laughter) 

It is said that Akeley responded with the question, “ But, 
Mr. President, don’t you think they might make a mistake? ”’, 
to which, so the story goes, Roosevelt replied, “ Not if they 
stayed there long enough.” (Laughter) 

I should like to say that had Senator O’Mahoney been in 
the Senate, when President Theodore Roosevelt. was in the 
White House, Senator O’Mahoney would have been like David 
in the lions’ den. (Laughter) 
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(Mrs. Lewis Douglas remarked: “ Did you say ‘ David ’?’”’) 
Wasn’t it David? Oh, Daniel! (Laughter) I knew it was 
Jonah that had been in the belly of the whale. (Laughter) 

Bryce quotes a character in one of Disraeli’s novels as say- 
ing: ‘‘ Few ideas are correct ones, and what are correct ones 
no one can ascertain; but with words we govern men.” This 
is a not unrealistic definition of the practical workings of 
democracy. Depending on the time and tide and circumstances 
of human affairs, it is either an infallible guide or an un- 
faithful index to human behavior. 

It is probably true that the views which each one of us holds 
from time to time, the opinions which each one of us expresses, 
are colored by the environment from which we come, the events 
which mold our lives, the personalities with whom we have 
been associated, and the general state of physical well-being 
which each one of us may enjoy. Some there are, however, 
who are disposed to modify their views according to the avail- 
able evidence. These are the ones who forge each sentence in 
the teeth of irreducible and brute fact. Though I should like 
to be numbered among this group, I do not profess to have 
attained that necessary degree of objectivity. 

The subject which the Trustees of the Academy have chosen 
for tonight is “ Industrial Organization and the American 
Ideal of Living”’. This is, indeed, a mouthful, and I frankly 
confess that I have been struggling for many months to digest 
it. It has not yet, as you will soon discover, been successfully 
assimilated. 

But I venture to assert that unless we all follow the evidence 
rather than our prejudices, unless we form new opinions in the 
light of facts rather than stubbornly cling to the unsupported 
traditional views of our fathers, views which may have been 
appropriate in the light of circumstances then existing—unless 
we are prepared to do this, the best features of our American 
past may soon become mere landmarks slowly disappearing 
from view below a distant horizon. And I will venture to 
suggest, too, that we must not ignore events on those horizons 
across the seas, for they may play a dominant réle in molding 
the course of public policy at home. 

The topic so carefully and, from my point of view, so mis- 
chievously chosen by your Trustees implies the wish that both 
Senator O’Mahoney and myself assume the difficult task of 
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describing a constructive program designed to preserve what 
is called ‘the American ideal of living”. Thus, first, we 
must define what “the American ideal of living” actually is. 
This task is a particularly troublesome one because for the 
ordinary person it is far easier to abuse a devil than to praise 
a god; it is far simpler to tear down than it is to set up; it is 
easier to burn than it is to build. The task is particularly 
difficult, too, because it embraces the many currents which have 
formed the main stream of American life: the social, the 
political, the economic. 

Lord Bryce has pointed out in Modern Democracies that 
people ordinarily do not attempt to establish a particular sort 
of social organism, to cultivate a certain kind of political soil 
in which it may thrive, and to provide a predetermined variety 
of economic host on which it may live, merely because they 
have become enamored of some broad philosophical concep- 
tion of society. On the contrary, from the evidence which he 
produces he concludes that changes in the social order are more 
frequently adopted because in them people see a remedy for 
the abuses which they consider themselves to be suffering, and 
because in them they have a vision of redress against the griev- 
ances which they think themselves to be enduring. This rather 
realistic approach, slightly modified, will be the guide in deal- 
ing with the subject selected for discussion this evening. 

Certain views that have been alternately ends and means, 
cause and effect, have been steadily flowing in the'main chan- 
nel of American thought since the founding of the Colonies, 
despite the fact that some of them have from time to time 
formed strong cross-currents and powerful back eddies. An 
identification of these dominant ideas may perhaps give us a 
perspective of the general nature of this thing which we call 
“the American ideal of living ”. 

The first of these, I should say, has been the existence of a 
continuous faith in the omnipotence of education, an unswerv- 
ing loyalty to the view that in education is to be found the 
only workable basis for a democratic organization of society. 

There has come down to us through a long line of ante- 
cedents a belief in the existence of opportunity; a conviction 
that for him who is competent there awaits a significant position 
in the life of the community; that honorable work well done 
will be rewarded by material well-being. 
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We have inherited, too, an abiding confidence in the virtues 
of the democratic process. Its lineal descent goes back to the 
days of Colonial government, to the influence of France and 
Rousseau. It was expressed in the Declaration of Independ- 
ence. It was the central thought running through the Con- 
stitution, and particularly through the Bill of Rights. It has 
been reinforced by the existence of a great frontier of free 
lands, of a wealth of natural resources, and by the promise, 
for a while fulfilled, of the opportunity to enjoy the privilege 
of possessing property. “The Land of the Free and the Home 
of the Brave”’ is the proud title that we have so frequently 
and so consistently given to our country. This is the bequest, 
still not wholly dissipated in our minds, from the pioneer 
period of our history. 

I should say, too, that, indistinct as it may now appear to be, 
obscured as it may have become by the successful activities of 
political pressure groups, there has been a quiet but persistent 
emotional fidelity to the Jeffersonian idea of special privilege 
for none; equal opportunity for all. 

And finally, I should say, there has existed a universal dis- 
trust of an excessive amount of power, regardless of whether 
that power is vested in private or public hands. This concep- 
tion goes back for more than two hundred years. We inherited 
it from the Independents of England whose views were trans- 
planted in the frontier soil of the New England Colonies by 
our Puritan forefathers. It appears frequently in Colonial 
history, and finds expression in the philosophy of Jefferson, 
the political actions of Jackson, the somewhat mixed reform 
movement of the last quarter of the last century. A growing 
apprehension of the amount of private power that has been 
increasingly concentrated in corporate enterprise is disclosed 
by an examination of the platforms of the two major parties 
which have dominated our national politics from the close of 
the Civil War to the present day. Since 1880 in the plat- 
form of the Democratic party, imitated four years later by 
the Republicans, there are to be found ringing denounce- 
ments of trusts, combinations, monopolies and corporate abuses. 
The same popular views were manifested by Grover Cleve- 
land, by the inconsistent public acts of Theodore Roosevelt, 
by the “ New Freedom” of Woodrow Wilson. They are 
observable, too, in certain features of the elaborate program 
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known as “ The New Deal”. This belief has been most 
sharply silhouetted during periods of discontent and economic 
depression. It has frequently been forgotten when the dis- 
content has subsided and depressions have been succeeded by 
cycles of prosperity. And in many of the periods in which it 
has been most vigorously pressed, public power has been in- 
voked as a remedy for what was considered to be an excessive 
amount of private authority. 

It is obvious that these dominant beliefs are complementary 
one to the other. They are homologues of the same compound. 
In a sense, they are means to the same end, an end which is 
revealed by the fact that the democratic idea is common to 
them all. 

Thus the traditional course of American thinking and emo- 
tion has been directed toward the preservation of democratic 
society, democratic in its political structure, democratic in its 
social aspirations, democratic in its promise of opportunity. 
Derived in part from the ideas of the European reformers of 
the seventeenth and eighteenth centuries, it flourished under the 
fertilizing influence of American character; it was nourished 
by the immense expanse of a free continent where opportunity 
for economic independence beckoned to whoever would answer 
the call. Here on the frontier there was absorbed much of 
the discontent that in periods of cyclical depression prevailed 
throughout the settled part of the country. 

There can now be observed many modifications in the po- 
litical, economic and social structure which seem to demand an 
alteration of means if there is to be a continued existence of the 
central fact of our history. 

We have quite fittingly placed a high value on education. 
But, as was only natural in a nation chiefly concerned with 
the conquest of a continent, it has tended to become more and 
more vocational in substance. Thus it has more and more 
taught the “ hows ”’ instead of the “ whys ”’, and has resulted in 
a national disposition to do rather than to think. Vocationalism 
has a meaningful place in an educational system, but not at 
the expense, the cost, the sacrifice of cultivating a people with a 
capacity to think, and to distinguish between the true and the 
false, for this is one of the cornerstones of the democratic 
structure. 
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The disappearance of the frontier over which the tide of 
western migration has rolled, and in which at least a substan- 
tial number obtained a stake for themselves and their children, 
the unarrested qualitative and quantitative dissipation of the 
nation’s soil, the increasingly heavy burden of taxation on the 
middle class (indeed, all classes), the technological changes 
which, with the grim inevitability of the Greek tragedy, have 
crept into our industrial processes, the forms of our financial 
institutions organized for the purpose of supplying long-time 
capital to huge enterprises, the modifications in the nature of 
property itself and the methods by which it may be acquired, 
and the slow migration of the population to great congested 
metropolitan areas have operated cumulatively to diminish the 
opportunity for the individual to become independent, to reach 
a significant and honored position in the life of the community, 
of the county, of the state and of the nation. They have had a 
profound influence on our values of living. They are in part, 
it seems to me, the sources from which there springs the current 
demand for security. But we will misunderstand its nature if 
we permit it to become for opportunity a complete substitute 
instead of merely a supplement. For, in the final reckoning, 
security can exist only concurrently with opportunity. Hence 
one of the greatest human purposes of the day should be the 
re-creation of a faith in its existence, for it is this faith which 
nourishes self-reliance, and it is self-reliance which provides 
one of the most effective defenses of free institutions. 

For more than half a century, the view that special privi- 
leges should be granted to none has been undergoing a series 
of severe and damaging shocks. Vast portions of our public 
domain have been granted outright to corporate enterprises. 
Pressure groups have besieged the halls of Congress—and, I 
should add, successfully—seeking, at first, tariff subsidies, then 
different varieties of grants, grants different in form but essen- 
tially the same in principle. And finally, the injustices that 
irrevocably accompanied our policy of extreme protection, and 
the impoverishing consequences on large portions of our rural 
communities, have been persuasive on government to provide 
a vast series of additional public subventions. 

In a society so subsidized by public power and personal con- 
trol of the common purse will there not some time be relin- 
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quished a degree of individual freedom which may constitute 
a real menace to the existence of democratic institutions? 

I have said that we have inherited a passionate belief in the 
virtues of the democratic process. But what, we should ask, 
has happened to this process? Is it democratic in the sense 
that the expression of public will dominates public policy? 
Are the political parties—indeed, for that matter, have they 
been for the last seventy years—organized for the purpose of 
performing a national service? Or has their primary objective 
sunk to the level of devising those methods that will, so they 
hope, successfully elevate them to, and maintain them in, posi- 
tions of public power? Is public opinion today synonymous 
with the public will? Has the democratic process been de- 
graded and corrupted during the last seventy years by the 
ever increasing disposition to exercise the authority to promise, 
to grant, or to withhold, a vast variety of special privileges in 
return for ballots in the polling places? Has fear of con- 
sequences been persuasive in directing the citizen’s observance 
of political loyalties? 

The answers to these questions go to the very marrow of the 
entire political theory of liberal democracy. And they indi- 
cate an inseparable association established by experience, if 
not by logic, between sociology and psychology and the theory 
and practice of politics and economics. 

And now, let us ask, is the prevailing distrust of an exces- 
sive amount of private power justified by a review of our in- 
dustrial history? It is safe to say that the areas in which huge 
corporate enterprise operates have been increasing, that cor- 
porate size is more common today than it used to be, that the 
division of labor between individuals has been growing, whereas 
the division of labor between corporate institutions has been 
diminishing. That is to say, horizontal mergers, and thus the 
growth of large, far-flung, highly diversified corporate enter- 
prise, have been supplemented by vertical combinations which 
seem to increase the diversification of activities and the mag- 
nitude of operations under one control. 

These great industrial units are clearly inimical to the public 
interest when they either produce an outright monopoly or 
encourage and establish monopolistic practices all of which 
have as their purpose the joint administration of prices by 
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private power. They create an industrial situation unrespon- 
sive to cyclical and secular price trends. Thus they increase 
unemployment and vastly intensify the suffering which char- 
acterizes periodic economic depressions. Even in eras of pros- 
perity they constitute a barrier to the distribution of wealth 
and an interference with its production and its exchange. 

Short of this clearly undesirable limitation on the develop- 
ment of the huge industrial corporation, the evidence is com- 
plicated, confusing and not convincing. Mere size does not 
necessarily mean monopoly. There can be and, indeed, there 
is intense competition for markets between industrial giants. 
A discussion of the large corporate entity, of the alleged 
benefits derived from it, and of the grievances—social, political 
and economic—ascribed to it, would take us far into the night 
and would lead into an intricate debate aimed at a definition 
of precisely what it is we mean when we use the phrase “ big 
business ”’. 

I should merely like to suggest a series of questions: Is in- 
dustrial corporate hugeness a natural and inevitable result of 
the introduction of the machine and of the utilization of power? 
Was Karl Marx correct in forecasting this particular phase of 
development in a capitalistic society? Was the American busi- 
ness man correct in worshiping, as he has worshiped, mere size? 
Has he been unwittingly and in a spirit of good will the most 
effective collectivist of them all? Is there not, perhaps, a 
fallacy in his efforts to develop his business enterprises into 
great affairs that provide a variety of services, that manu- 
facture a vast array of more or less unrelated products and 
whose tentacles extend from coast to coast and beyond the 
seas? Is this sort of structural change wholly inescapable? 
Is it inherent in the progressive development of industrial 
technique? Or is it perhaps a synthetic consequence of the 
growth of financial institutions, of the cultivation of a certain 
type of financial market place? Is it, perhaps, the shadow cast 
by the many special privileges, immunities, subsidies and rights 
which public authority until recently has so generously be- 
stowed on business? Is it not tenable to suggest that it may in 
part be accounted for by the legal investiture of corporations 
with many of the important rights, enjoyments and privileges 
vested under the law in individuals? Have monopolistically 
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administered prices of services and of materials necessary for 
further fabrication had the consequence of persuading cor- 
porate consumers to undertake the production of them for 
their own use, and thus to enlarge the sphere of their operations 
as a defensive measure against monopolistic practices? Is there 
not a very great distinction to be drawn between mass pro- 
duction on the one hand and, on the other, highly diversi- 
fied, unrelated—perhaps one might almost say, collective— 
production? 

I intend these questions to be provocative because they are 
intimately connected with the proposition frequently expressed 
that big business begets big labor, and that both beget big 
government; that private abuse begets public abuse; and that 
private power begets public power. 

There are those who would dismiss the conception of the 
free market as the pivotal point of industrial organization, on 
the grounds that it is obsolete, that it can prevail only in an 
environment suitable to small-scale artisan enterprise. There 
are those who hold the view that the appropriate “ dynamic 
price making policy” is represented by aims of industrial 
executives to supply what the consumer potentially wants and 
can pay for. But this opinion, it seems to me, is merely good 
advice to the business man as to how he should employ the 
free market. For although this price policy may be conceived 
in the executives’ offices, it can be born only in the free market 
place. 

I understand that there are some who claim that certain 
industries should be cartelized because they are suffering from 
over-competition. But I should like to ask why they are suf- 
fering from over-competition. Is it because of some idiosyn- 
crasy which they alone possess? Is it because there is a natural 
law (if there be any such thing as a natural law as distinct 
from a law of nature) which governs these particular indus- 
tries? Or is this affliction of over-competition due to other 
conditions arising out of factors such, for example, as tariff 
protection, or the appearance of synthetic competitive substi- 
tutes? Is the policy of cartelization designed to protect in- 
vested capital or consumer interest? How do the employees 
of the nation, in their capacity as employees and consumers, 
ultimately fare under this policy? 
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Excepting the enterprises known as natural monopolies— 
utilities—and perhaps a few which may qualify as temporary 
hostages to emergency conditions, I suggest that, as a general 
rule, business enterprise is capable of passing on to the nation 
technological developments, production efficiencies, distribution 
improvements, of responding to scientific discoveries, to secular 
and cyclical changes, and of minimizing the consequences of 
depressions, only when it is directed by the influence of the 
free market, a place in which men, unrestrained by prices 
administered either by private agreement or compulsory public 
order, are free to exchange the products of their effort. 

Subject to such adjustments as may be necessarily dictated 
by the trend of international politics and events in foreign 
arenas, this implies the slow, temperate and judicial withdrawal 
of special privileges and immunities, tariff subsidies, and public 
subventions; it implies restraints on the relatively unlimited 
powers of the corporate entity; it implies the treatment of the 
corporation as a creature of the law, not as the product of 
“natural selection’’; it demands the exercise of responsible 
public power to prevent the exploitation of human beings. 

Thus can the dignity of the individual be preserved; the 
substance of the democratic process be maintained against the 
encroachments of irresponsible bureaucrats and _ personal 
government vested with vast and unrestrained authority. Thus 
can there be constructed a line of defense against the type of 
political organism in which the stakes are so high, the rewards 
of power so great that they may be expected to corrupt the 
essence of democratic institutions; and thus may there be 
secured for future generations the traditional American Society 
—democratic in its political structure, democratic in its social 
aspirations, democratic in its promise of opportunity. 
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REMARKS BY THE CHAIRMAN 


Mr. THoMas I. Parkinson: As I said a moment ago, we have a 
great opportunity and responsibility in this country to get at the issues 
and perhaps the solution of some of the problems which face law and 
government in their relation to business. We have been assured that 
this great investigating agency which Congress has created means to 
do a serious, earnest job in getting at the facts and in interpreting 
them. The facts are elusive, not easy to distinguish, and difficult 
of interpretation. We will be dependent very largely for an honest 
pursuit of these facts and a fair hearing to all who have the means 
of contributing to the factual study, upon the fairness and the courage 
of the presiding officer of that committee. We are fortunate that he 
is a man of courage, of experience, and of judicial-mindedness. 

The Senator from Wyoming has shown in his contribution to public 
affairs those characteristics which the chairman of such a body should 
possess. Among his other accomplishments is the fact that he is the 
author of that very important and remarkable document, the report 
of the subcommittee of the Senate Judiciary Committee which con- 
demned the proposal to pack the Supreme Court of the United States. 
(Applause) It is a very great pleasure and privilege to present to 
you the Honorable Joseph C. O’Mahoney, United States Senator 
from Wyoming, and the Chairman of the Temporary National 
Economic Committee. 
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INDUSTRIAL ORGANIZATION AND THE 
AMERICAN IDEAL OF LIVING 


THE HONORABLE JOSEPH C. O’MAHONEY 


United States Senator from Wyoming 
Chairman of the Temporary National Economic Committee 


R. CHAIRMAN, Dr. Douglas, Ladies and Gentlemen 
M of the Academy of Political Science: Just a short 
while before your distinguished and able Chairman 
opened this meeting and was followed by Dr. Douglas with 
his remarkable and searching paper, I was conversing here 
with Mr. Lamont upon the one hand, and Mr. Parkinson upon 
the other. A gentleman from Wisconsin came up behind us 
to speak to Mr. Parkinson. He introduced himself to me—he 
needed no introduction to Mr. Parkinson—as Mr. Kohler, of 
Wisconsin (applause), and by way of further identification, 
he said, ‘“ You know, I’m a plumber.” 

“Well,” I said, “ you have nothing on me; I’m a plumber’s 
helper.” (Laughter) That is the literal truth, because when 
I was going to Columbia College, part of the University which 
nurtures this Academy, I worked all one summer as a plumb- 
er’s helper on the construction of the John Wanamaker 
Building. 

One day after I had entered the practice of law out in 
Wyoming I mentioned that fact of my early history to a group 
of friends, one of whom was my lawyer—my partner, I mean, 
(laughter) in the law business. Well, he was my lawyer, 
too; I will admit that. (Laughter) But, lawyer or partner, 
he was somewhat of a wit. After I had boasted of my ex- 
perience as a plumber’s helper he remarked, “ Now, that 
explains something to me. I have always wondered why it is 
that whenever Joe goes to court, he always has to go back to 
the office for his books.” (Laughter) 

Well, after having listened to Dr. Douglas and Mr. Park- 
inson, I would like to go back to the office for my books to- 
night before undertaking to discuss this very important subject. 
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I am here because Miss Warner insisted that I should be here. 
I have just completed three weeks of campaigning out in the 
Far West, and I reached New York City this afternoon by air 
from Cheyenne, so you see I am in need of my books. I am 
in need of my papers. Indeed, I am in need of my thoughts. 

But as I begin I feel as though I might have had a com- 
pliment if it had not been for the fact that Dr. Douglas brought 
Mrs. Douglas to the party with him. He was calling me 
“ David ”, but she insists that I should be “ Daniel”. (Laugh- 
ter) I want you to understand, however, that although I do 
not approach this problem with a sling shot. I should prefer 
to be called ‘‘ David” tonight. What terrible punishment you 
folks would be compelled to take if a Daniel and a Senator, at 
one and the same time, should arise to address you. You all 
realize, of course, that there is no limit on debate in the Senate 
(laughter), and that when a Senator takes the floor no crisis 
under heaven can stop him from talking. (Laughter) 

That reminds me of an incident that took place back in 1934 
when a certain distinguished member of the Senate was taking 
full advantage of the rule. On the occasion of which I speak, 
he had been talking for exactly three weeks. (Laughter) I 
mean that literally—he had been talking for three weeks. He 
would come in every day when the session opened, and take 
his place with books piled upon his desk, copies of the Con- 
gressional Record, volumes from the Congressional Library, 
manuscripts, and what not. He was discussing new deals and 
old deals. He was analyzing the money system, and in order 
to elucidate the subject he had gone back to the dim recesses 
of history, and was talking about the Babylonian system. 

As he proceeded with the discussion, he used one of those 
eloquent passages in which we all like to indulge occasionally, 
and he said, “ The past rises before me like a dream.” Then 
the word “dream” suggested to his mind the popular song 
of the day, and he turned around to the rest of us, smilingly, 
and said, ‘‘ Have you ever seen a dream walking?” (Laugh- 
ter) Whereupon Senator Borah, of Idaho, jumped to his feet 
and said, ‘No, Mr. President, but I have heard a dream 
talking.” (Laughter) 

I hope that nobody in this audience tonight will leave the 
room thinking that he has heard a dream talking, though we 
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must think in terms of dreams occasionally. The subject 
matter which has been assigned to us tonight seems to evoke 
in my mind, and I hope it does in yours, some of the dreams 
of the past. 

The subject is, “ Industrial Organization and the American 
Ideal of Living”’. Industrial organization is a material fact; 
the American ideal of living is a spiritual fact, a hope, a 
dream. If ever there was a time in the history of America 
and of the world, when men and women should try to evaluate 
that dream, this is the time. 

Whoever selected this subject certainly understood the prob- 
lem of our times. He realized the close interrelation between 
industrial organization and the American ideal of living. We 
hear a thousand voices talking about the destruction of the 
American ideal, of the undermining of American morale. 
Some say that industrial organization is responsible, some say 
that government is responsible. Whatever we may think of it, 
we must know that if there is any such weakening of Amer- 
ican ideals, responsibility must reside somewhere. The task 
falls upon us to discover just exactly what that responsibility is, 
how it may be measured, and what should be done to sustain 
the American ideal. 

Industrial organization has changed through the years since 
the establishment of our country. I do not believe that the 
American ideal of living has changed. Industrial organiza- 
tion is a means to an end. The American ideal of living is 
an end in itself. It is an end which was expressed by those 
who wrote the Declaration of Independence. It is an ideal 
that was expressed by those who framed the Constitution. It 
is an ideal which has been expressed by every great political 
leader that we have ever had, and certainly by every great 
educator who has taught the generations of Americans. 

This ideal of ours is understood by all. It is the ideal that 
every individual may have the full and free opportunity to 
develop the talents which an All-wise Providence may have 
bestowed upon him, and that no earthly power should be per- 
mitted to deprive him of that opportunity. (Applause) 

I believe that is still the ideal of America. In all of the 
political debates (let me talk quite frankly) which we hear 
nowadays, in all of these economic arguments, in all of the 
philippics delivered from whatever platform, we find, as a 


[257] 


| 
| 

| 


136 MONOPOLY AND COMPETITION [XVIII 


central theme, a fundamental belief in democracy. I have 
come to the conclusion that the great majority of our people— 
no matter what their profession or calling may be, no matter 
whether they occupy a high or a low position in the economic 
scale, no matter whether they are educated or illiterate, rich 
or poor, men or women, powerful or weak—believe in that 
fundamental doctrine of freedom for the individual from all 
forms of arbitrary control. (Applause) It means that Amer- 
ica is sound. 

This industrial organization of which we speak has changed 
tremendously within the lives of most people now living. 
Certainly there is nobody in this large auditorium tonight 
who does not remember a grandmother or a great grand- 
mother who had a spinning wheel in the corner with which 
she spun the yarn that went to make the clothing for the 
family. We have seen industry move from the home and the 
farm to the factory and the city. Industrial organization has 
changed within seventy-five years, changed to such a great 
degree that it has completely altered the face of the globe; 
not only of the United States but of the entire earth. 

Steam and electricity were responsible for taking manufac- 
ture out of the home and off the farm and moving it to the big 
cities. In 1880, less than 18 per cent of the people of the United 
States lived in cities of 25,000 or more. In 1880, 74 per cent 
of all our population were denominated by the Census Bureau 
as rural population. Today, almost 50 per cent of our people 
live in the big cities, and only 22 per cent of all the persons 
who are gainfully employed are now called agricultural work- 
ers by the Bureau of the Census. 

This is an alteration which has been wrought by invention, 
by the harnessing of forces which have enabled man to extend 
himself far beyond the geographical boundaries which used to 
confine our forefathers. It is unnecessary for me to say to 
this audience that when the Constitution of the United States 
was drafted, there were fewer than twenty-five corporations 
in the entire country. Most of them were transportation com- 
panies, highway and canal companies. Several of them were 
financial corporations. Only three were business corporations. 
The real development of the corporation, as everybody in this 
room knows, did not begin until long after the Civil War. 
It came when man began to be able to use the inventions of 
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his mind. Invention has always changed society. Invention 
has always made it necessary for us to seek new forms of social 
organization, but it has never yet changed a spiritual ideal. 

Think of the feudal system. What put the feudal system 
behind the veil of history? It was the invention of gun- 
powder and the gun. When a man with a gun could stand a 
hundred yards from a knight in armor, beyond the perimeter 
of his sword, and put him out of combat, the feudal system 
had come to an end. It took men one hundred and fifty years, 
however, to find out that that change had taken place. 

In the United States of America today the concentration of 
population and of industry has gone to such a point that al- 
though there are more than three thousand counties in the 
whole country, 71 per cent of all workers and more than 80 
per cent of all persons who draw salaries are living in one 
hundred and ninety-eight of them. 

And so we are no longer a rural and agricultural nation but 
an urban and industrial one, and our problem is to preserve 
the American ideal of living under the altered conditions. It 
becomes clear how difficult it is to do that when one considers 
the effect of the change upon our people. A hundred years 
ago, seventy-five years ago, when hard times came, when de- 
pression showed its ugly face and men lost their jobs and were 
unable to sell the proceeds of their work, they were still able 
to support themselves because they could live upon the land. 
They had not been divorced from the soil. 

We have lived to see the time when almost one half of 
our people have been so completely divorced from the soil that 
they cannot support themselves when depression comes. The 
industrial worker in a big city like New York, living in a 
rented apartment, or at least in a home upon which he is pay- 
ing a mortgage, is no longer self-sufficient when he loses his 
job and his savings have been exhausted. He cannot do what 
his father or his grandfather did, because he cannot grow 
potatoes upon the city pavement; he cannot grow chickens 
upon an apartment roof; he cannot support himself, and in- 
dustry does not support him. 

And so the unemployed of our time become dependent upon 
something outside of themselves, outside of the industrial 
organization through which they make their living. 
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Hand in hand with this transformation of the nature of our 
population, of course, has been the growth of the great cor- 
poration to which Dr. Douglas has referred. Just about a 
month ago I was talking in this hotel to the New York Board 
of Trade, and in the course of that talk I referred to the fact 
that there are thirty giant corporations in the United States, 
twelve of them banks and eighteen of them industrials, rail- 
roads or public utilities, each one of which has assets of more 
than a billion dollars, while there are twenty-two states, sov- 
ereign states of the Federal] Union, the total value of the real 
estate within whose borders is less than a billion dollars each. 
So I said that many modern corporations had become vast 
economic states. 

A national magazine commenting upon the statement, as if to 
discount it, referred to another item which I had not men- 
tioned because I had not the time, that the stock ownership of 
these giant corporations, or the most of them, is widely dis- 
tributed throughout the population. 

That is, of course, an undeniable fact, but its significance 
is not generally understood. I have here a pamphlet issued 
by an organization called the Investors of America, Inc., 
in which there are listed one hundred and ten of these large 
industrial corporations, which do the business of the United 
States, and here it is pointed out that of something more than 
four and a half million stockholders in these one hundred and 
ten corporations, considerably more than three million own 
less than one hundred shares each. Indeed, the authors of this 
pamphlet assert that 86 per cent of all the stock of these one 
hundred and ten corporations is owned by persons each of 
whom has a hundred shares or less. 

What does that mean to the man who is searching after the 
truth? What does it mean to the man who is searching for 
the facts? It means that the modern corporation is exactly 
what it started out to be, an instrumentality whereby the col- 
lective resources of the people could be used for a beneficial 
purpose. And so these huge corporations are not only eco- 
nomic states, greater in some instances than the political states 
of the Federal Union, but they are collectivist states, because 
they are made possible by the collective resources of millions 
of our people. 

[260] 


No.2] JNDUSTRY AND AMERICAN IDEAL OF LIVING 139 


It is pointed out in this pamphlet that these small stock- 
holders in these one hundred and ten corporations, about three 
and a half million of them in number, are more by almost a 
million than the employees of these same corporations. So here 
we have the picture that comes to my mind, of great industrial 
organizations composed of millions of stockholders (stockhold- 
ers who cannot exercise and do not exercise any power what- 
soever over the government of these corporations) who have 
invested their savings, their small savings, and composed also 
of millions of workers who likewise do not exercise control 
over these corporations. 

The question which must propound itself, therefore, to every 
intelligent mind looking for the facts is, Does this represent 
democracy? What is the answer which society must give to 
that question? 

We know that we have this economic problem, and we know 
that it arises not only here in America but throughout the 
world. Think of what has happened politically in the United 
States during the past generation. I should say that there 
were two great fears which have dominated the minds of 
American citizens during that period. The first fear was that 
expanding corporate enterprise would dominate government. 
It was in resistance to that dreaded domination of the people’s 
government by so-called Big Business that every single politi- 
cal campaign for the last forty years was shaped. Dr. Douglas 
referred to the fact that, as long ago as Grover Cleveland’s 
administration, the finger of warning was pointed at this con- 
dition. But there is another danger which bulks equally large 
in the minds of those who desire to maintain the American 
ideal of living. It is the danger of Big Government. The 
second great fear, widespread throughout the land, is that both 
business and the people might be dominated by government. 

So here you have the twin evils against which, if we desire 
to maintain the American ideal of living, we must join forces. 
We must make certain that no private financial power shall 
dominate the government of the United States or the govern- 
ment of the states, but we must make equally certain that no 
political party and no political group shall dominate the gov- 
ernment and in turn dominate the lives of the people of Amer- 
ica. (Applause) We should not call him a radical who under- 
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takes to issue a warning against the power of accumulated 
wealth to control the lives of the people, because the history 
which lies behind the establishment of our government is the 
history of a people who resisted accumulation. 

Have we forgotten that one of the principal achievements 
of Thomas Jefferson, according to his own estimate, was the 
abolition in the United States of the rule of primogeniture? 
It was opposed by business men in England before Jefferson 
started the campaign against it here. Why? Because the 
business men of England resented, as an impediment to oppor- 
tunity, the handing down from father to son without liability 
for debt of the real property belonging to the family. And 
then, of course, every student of political economy knows the 
story of the rule against perpetuities. It is a fundamental 
concept of the thought which gave birth to the American form 
of government, that accumulation of wealth and economic 
power should not be permitted to hamper the opportunity of 
the masses. 

Now, how important that is to us, and particularly to those 
who are the leaders of business, becomes clear if we just take 
the time to look across the ocean to see what is going on in 
Europe. In Russia, in Germany and in Italy, because of these 
very forces which have been operating here, whereby through 
the new industrial organization a few men are able to extend 
their power far beyond the boundaries within which their 
ancestors acted, government has ceased to be democratic. 
Indeed, it has ceased to give any hope of democracy in Europe, 
because men and women, deprived of the opportunity to main- 
tain themselves in the new industrial era, have turned to gov- 
ernment saying: “ Here, take our liberty, take it and do with 
it what you will, but give us economic security.” 

And here in the United States we hear the same cry rising. 
Who can explain the proposals which come from coast to coast 
for government pensions, for thirty dollars every Thursday? 
Who can explain the plans to share the wealth, and all similar 
devices unless he sees in them the turning to government of 
people who are unable to maintain their own security, asking 
government to do it for them? 

During fifty years this trend to Big Government has been 
going on here. Our people have been turning to Washington 
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and have been creating there larger and more numerous gov- 
ernment establishments to rule the economic world because 
individuals have been unable to cope with it. Is it a thing that 
we can afford to allow to develop further? Is it not clear 
to every thinking man that a government establishment of this 
kind, if it continues to grow, will finally either collapse of its 
own weight or else will turn into one of those all-powerful 
governments which are the antithesis of the American ideal 
of living? 

Now, I see a great deal of hope in the situation. I have 
conferred with business men, with professional men, with edu- 
cators, with politicians and all the rest in every part of the 
country, and I see an underlying sentiment among our people 
to maintain the American ideal of government, to maintain 
freedom, to maintain freedom in business and in politics. And 
I have no hesitation whatever in saying here, as I have said 
in many places, that 90 per cent of even those whom we call 
big business men all want to preserve the American ideal. 

In these three weeks of campaigning which I have recently 
finished, as I traveled from one state to another in the West 
and over the roads in my own state, I was impressed with this 
fact, that whenever you saw an instrumentality of big business, 
you saw a modern enterprise, a modern convenience; you saw 
a cleanly place; you saw what was obviously an efficient place. 
And if you study what has been going on among business 
establishments, you must come to the conclusion that most 
business men want to afford economic security to their em- 
ployees, but the trouble has been that we have been unable to 
see the way, we have been unable to develop the rule. 

I am convinced that our people are anxious and waiting for 
the opportunity to codperate in the establishment in America 
of a clear and definite principle whereby we may preserve at 
one and the same time the industrial organization which has 
contributed so much to our comfort on the one hand and also 
our democratic ideals of living and of government, on the 
other. 

I came here today in an airplane, (applause) and as I was 
traveling in that plane there came to me the thought of what 
it meant, of what it was, of what it portends. We had just 
left Toledo and were on our way to Cleveland, when in the 
foreground I could see some distant clouds. We were at an 
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altitude of some nine thousand feet. There were white, fleecy, 
cumulus clouds in the sky ahead, and I wondered what the 
pilot was going to do, whether he would fly beneath those 
clouds or through them or above them. 

Finally the plane nosed into the middle of the cloud, and 
we were enveloped in fog. I got up from my seat and walked 
back to the door where there was a larger window, and look- 
ing out I saw the top of the clouds as we emerged above them. 
There, as far as the eye could see (I am describing to you 
only what most of you have seen yourselves) were these little 
hummocks of white clouds almost like islands in a lake. Then 
I looked down. The sun was shining, and there on the top of 
one of those huge clouds was the shadow of the plane in which 
I was riding; the shadow of the plane! 

There was I, between the top of the clouds and all eternity 
in a machine that was built by man; not by one man, not by 
two, but by generations of men. Somebody had to discover 
how to dig down into the bowels of the earth to mine metals; 
somebody had to discover electricity; somebody had to dis- 
cover oil and learn how to refine it and make gasoline, and 
somebody had to invent a gasoline engine. I could stand here 
for half an hour listing the various elements which went into 
the construction of that plane. It was the achievement of 
mankind. It was the achievement of free men. I cannot see 
failure for the race which has done this. 

I am convinced that in America, in the United States of 
1938, there are the men who are willing and able to preserve 
all that is good in industrial organization, and at the same 
time lay a permanent foundation for permanent democracy. 

Industrial organization must and shall be made to serve the 
American ideal of living. 
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REMARKS BY THE CHAIRMAN 


Mr. THoMAs I. ParKINSON: As I suggested in the beginning, the 
Academy provides this forum for the discussion of the issues of the 
day. I have been warned to remember that my function tonight is 
that of a presiding officer, and not to yield to the temptation of the 
occasion, the audience, or the very provoking and inspiring remarks 
of the speakers. 

I have been warned also to say to you that however much you are 
irritated or provoked by the speeches to which you have listened, we 
cannot provide you with an opportunity to express your own point 
of view tonight. It remains, therefore, for me, on behalf of the 
trustees of the Academy, to thank the two distinguished speakers who 
have come here tonight, to express our appreciation of their con- 
tributions to our thinking and to our information, and to thank, also, 
those who have appeared on the program during the day, and to 
express our appreciation of this great audience who have come under 
the auspices of the Academy on this occasion. 
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